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 SEQ CHAPTER \h \r 1
COMPLAINT TO DETERMINE NON-DISCHARGEABILITY OF DEBT

COMES NOW, _____________________(“Plaintiff”), for his complaint  against the Defendant, ______________ (“Defendant”),  and alleges as follows:


1. 
This is a core proceeding over which this court has jurisdiction under Title 28

U.S.C. § 157(b).


2. 
Defendant is the debtor in this chapter 7 case which was filed on __________, the Deadline to file a complaint for determination of dischargeability is _________, so this complaint is timely.  Plaintiff is a creditor of defendant by virtue of the following facts:



a.  
  On or about ___________, Defendant published specific public solicitations on the internet, requesting loans for real estate projects that promised large, prompt returns on investments.  Plaintiff inquired into Defendant’s solicitation, wherein Defendant formally offered Plaintiff an investment opportunity in the form of a loan that guaranteed a large, prompt return on his principal, plus interest.  



b. 
On or about _____________, __________ and Plaintiff agreed to specific

terms of a loan.  _________________represented to Plaintiff that in exchange for _______________________ (__________), he would provide him with a repayment of that amount on or before ____________, plus ______________ ($_____________) in interest on the principal amount. The total amount agreed upon, which came due on _____________ was 

____________________________($__________________). The agreement was reduced to writing and signed by Plaintiff and ________on ______________ (hereinafter referred to as "Promissory Note"). A true and correct copy of said Promissory Note is attached hereto as Exhibit “1” and incorporated herein by reference. 



c . 
As a security for the Promissory Note, ______ transferred to Plaintiff a Deed

of Trust, securing the debt.  The Promissory Note and Deed of Trust stated by mutual agreement that if the said debt was not paid, resulting in a default by ____________,  Plaintiff would immediately assume a right of ownership upon the property located at: ___________________________, (“Subject Property"). A true and correct copy of said Deed of Trust is attached hereto as Exhibit “2” and incorporated herein by reference. 



d. 
On or about _________, _______ defaulted upon the Promissory Note by not providing payment nor adequate assurance to Plaintiff for the amount lent to him. Plaintiff immediately made a demand to __________ for payment and advised that he would record the Deed of Trust to the property if his demand was not met.



e. 
Upon the default by __________ on the Promissory Note, on or about 

________________, Defendant assented to assume the responsibilities of ________, including the 

liability he may have already incurred by way of his default, if Plaintiff would allow Defendant the 

ability to sell the Subject Property and repay the loan.  Defendant overtly assented to and promised in 

a signed writing that he would: "__________________________A true and correct copy of the 

assignment  and assumption of liability by Defendant is attached hereto as Exhibit "3" and 

incorporated herein by reference. 



f. 
Upon the default by _______ on the Promissory Note, and then a default by

Defendant on the assumption of _______ duties and responsibilities under the Promissory Note, Defendant renewed and confirmed his promise to assume all the debt and liabilities under the Promissory Note on ___________.  Defendant stated,  "I ________ assume the responsibility on the loan between ________ and ________ dated ________ in the amount of $________ principal, and paying back $_________ principal and interest, not including late fees and penalties, in six weeks from the date the contract was signed by both parties.  I will do my best to pay back this loan including principal and interest " A true and correct copy of the second assignment and assumption of liability by Defendant is attached hereto as Exhibit "4" and incorporated herein by reference. To date, Defendant has failed repay any portion of either the principal nor the interest, which continues to accrue.  Further, the Subject Property has not been transferred to Plaintiff and upon information and belief the Subject Property has been sold at a foreclosure sale on or about December 5, 2008,  therefore no proceeds have been transferred to Plaintiff.

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

Be sure to list the date the defendant made the false statements, whether the statement was written or verbal, what they said, and where they said it.  Fraud MUST be alleged with particularity which means that you have to be very precise as to what they said, when they said it, and where they said it, and who they said it to. 


3.  
This is an adversary proceeding to determine the dischargeability of a debt.


4.
Defendant is indebted to Plaintiff in the sum of $_______ on a debt for obtaining money by false pretenses, false representations and actual fraud as follows:



a. 
On or about ________, Defendant represented in a writing that he would pay Plaintiff the sum of $________ in a timely fashion.  See Exhibit “3”. 



b. 
On or about ___________, Defendant represented in a writing that he

would pay Plaintiff the sum of $__________ in a timely fashion.  See Exhibit “4”. 



c.  
The representations made by Defendant were false. The true facts were that Defendant had no intention to pay Plaintiff the amount of money that he had promised to do and only made the representations to induce Plaintiff to delay in proceeding with enforcing his Promissory Note and Deed of Trust against ___________.  Defendant knew at the time that he made the written representations that they were false. 



d.
When Defendant made these representations he knew them to be false and

made the representations with the intention to deceive and defraud Plaintiff, and to induce him to act in reliance on the representations.



e.  
Plaintiff, at the time that the representations were made by Defendant

and at the time that Plaintiff took the actions herein alleged was ignorant of the falsity of the representations made by Defendant and believed them to be true. In reliance on the representations, Plaintiff was induced to and did agree to delay in proceeding with enforcing his Promissory Note and Deed of Trust against __________. Had Plaintiff known the actual facts, he would not have taken such actions. The reliance of Plaintiff on Defendant’s representations was justified because Plaintiff had no way of knowing that the written representations made by Defendant were false, and in the exercise of reasonable diligence could not have discovered that the written representations made by Defendant were false



f.
As a direct and proximate result of the conduct of Defendant in making

the intentional and false misrepresentations, Plaintiff has suffered damages in the amount of $___________ plus accrued interest from and after _________ at the highest legal rate. 


5. 
The $_____________ debt owed by Defendant to Plaintiff is nondischargeable under
section 523(a)(2) of the Bankruptcy Code.


Be sure to modify this to suit your individual situation. Do NOT  

just use the wording here unless it definitely applies to your particular 

situation. Be sure to list the date the defendant made the false statements, whether the statement was written or verbal, what they said, and where they said it.  Fraud MUST be alleged with particularity which means that you have to be very precise as to what they said, when they said it, and where they said it, and who they said it to. 

And remember that you have to prepare a Summons, and a Civil Cover Sheet when you file the complaint. Some courts have a local cover sheet as well. Check your local rules with the bankruptcy court. 

WHEREFORE, Plaintiff prays as follows:


1.  
That the Court determine that the debt of $________ plus accrued interest from

and after ____________ at the highest legal rate is nondischargeable;


2.  
That Plaintiff have judgment against Defendant for $_________ plus accrued

interest from and after _____________ at the highest legal rate ; and


3.  
That Plaintiff have such other and further relief as is just, including reasonable 

costs.

Dated:____________________

__________________________________________
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