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UNITED STATES BANKRUPTCY COURT
________ DISTRICT OF ______
	IN RE: ________________, 


Debtors, 
Any Plaintiff
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vs.

Any Defendant, 
Defendant.
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)
	Case No. 

Chapter 7

Adv. Proc No.

NOTICE OF MOTION AND MOTION FOR LEAVE TO AMEND ADVERSARY COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE:




TO DEFENDANT, ____________________________________________
AND HIS ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________, Plaintiff_______________ will 
move this Court for an Order granting them leave to amend their adversary complaint against 
Defendant.


This Motion will be made pursuant to Federal Rule of Bankruptcy Procedure 7015 and 7016 on the grounds that leave to amend should be liberally granted, and as the Court has not issued any pre-trial scheduling order stating a deadline to amend any pleadings that the more liberal standard of Federal Rule of Civil Procedure 15 should apply.


This Motion is being heard on regular notice pursuant to Local Bankruptcy Rule 9013-1.

If you wish to oppose this Motion, you must file a written response with the Bankruptcy Court and serve a copy of it upon the Movant or Movant’s attorney at the address set forth above no less than fourteen (14) days prior to the above hearing date. If you fail to file a written response to this Motion within such time period, the Court may treat such failure as a waiver of your right to oppose the Motion and may grant the requested relief.


This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the declaration of _____________ and Exhibits attached thereto, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________
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Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

Plaintiff filed their adversary complaint against Defendant on _____________ with causes of action for non-dischargeability under 11 U.S.C. § 523(a)(2) and for objection to discharge under 11 U.S.C. § 727.


The original complaint was filed pro se, and as such was drafted by a layperson. In fact, Defendant’s counsel stated in the Joint Status Conference Report that he reserved the right to file a motion for judgment on the pleadings. Plaintiff also stated that they intended to file a motion for leave to amend their complaint. See the Joint Status Conference Report filed with the Court on 
________________

At the Joint Status Conference on ___________ the Court scheduled the trial date for _________________.  The Court did not make any pre-trial scheduling order regarding any deadline

to file an amended pleading. 


Plaintiff contends that as the Court has not issued any pre-trial scheduling order stating a deadline to amend any pleadings that the more liberal standard of Federal Rule of Civil Procedure 15 should apply.


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

///
///

II.  

LEGAL ARGUMENT

A.     
BECAUSE THE COURT DID NOT MAKE ANY PRE-TRIAL SCHEDULING ORDER REGARDING A DEADLINE TO FILE ANY AMENDED PLEADINGS, THE MORE LIBERAL STANDARDS OF RULE 15 OF THE FEDERAL RULES OF CIVIL PROCEDURE SHOULD APPLY


Federal Rule of Bankruptcy Procedure 7015 and 7016 expressly provide that Rules 15 and 

16 respectively, of the Federal Rules of Civil Procedure apply in bankruptcy proceedings. 

Rule 15 of the Federal Rules of Civil Procedure (“FRCP”) states in pertinent part that, 

“A party may amend its pleading once as a matter of course within:
      (A) 21 days after serving it, or
      (B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.
   (2) Other Amendments. In all other cases, a party may amend its pleading only with the opposing party's written consent or the court's leave. The court should freely give leave when justice so requires.”


Under Rule 15(a), leave to amend should be granted as a matter of course, at least until the defendant files a responsive pleading. After that point, leave to amend should be granted unless amendment would cause prejudice to the opposing party, is sought in bad faith, is futile, or creates undue delay. Johnson v. Mammoth Recreations, 975 F.2d 604, 607 (9th Cir. 1992) 


Once a pre-trial scheduling order has been issued the Court must look to the pre-trial scheduling order to determine what standards to apply to any motion to amend. Johnson, supra at 608.  However, since no pre-trial scheduling order has been issued which makes any mention of any timetable for amending pleadings the more liberal standards of Rule 15 should apply.

Rule 15's policy favoring amendments is applied liberally by us. Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149, 1160 (9th Cir. 1989).


Leave to amend a pleading under Rule 15(a) is to be granted freely and with "extreme liberality." DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th Cir. 1987); see also Foman v. Davis, 371 U.S. 178, 182 (1962). 

Plaintiffs contends that, because justice requires her proposed amendment, the burden shifts to Defendant to convince the court why justice requires denial of leave to amend. See Shipner v. Eastern Air Lines, Inc., 868 F.2d 401, 406-07 (11th Cir. 1989). 


And as Plaintiff did in fact notify the Court and counsel for Defendant that they did intend

to file a motion for leave to amend their complaint the Court should grant their motion. A copy of their proposed first amended complaint is attached as Exhibit “1” to the Declaration of _________________________attached hereto and incorporated herein by reference.


B.
THE PROPOSED FIRST AMENDED ADVERSARY COMPLAINT MERELY 
CLARIFIES THE ITEMS THAT WERE DETAILED IN THE ORIGINAL 
COMPLAINT, AND THE CLAIMS RELATE BACK TO THE ORIGINAL 
COMPLAINT


Plaintiff contends that as counsel for Defendant stated that he reserved the right to file a motion for judgment on the pleadings that they should be granted leave to file an amended complaint, that their proposed amended complaint merely clarifies the items that were detailed in the original complaint, and that such clarification will in fact allow counsel for Defendant more details on the their claims against Defendant. 


And the claims in the first amended adversary complaint relate back to the original complaint because they assert claims arising out of the conduct, transactions and occurrences that were set out, or attempted to be set out in the original complaint.  See FRCP Rule 15[c](1)(B). 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
III.
CONCLUSION

For the foregoing reasons, Plaintiff requests that the Court grant their motion for leave to 

amend their adversary complaint against Defendant. 
Dated_________________________


_______________________________________
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DECLARATION OF ___________________

I, _______________________, declare as follows:


1. 
I am over the age of 18 years and am the Plaintiff in the above-entitled action. I have personal knowledge of the matters set forth in this declaration, and if called as a witness could and would testify competently to the truth of the facts stated herein.


2. 
I make this declaration in support of my motion for leave to amend the

adversary complaint against Defendant, __________________.


3.
The original complaint that was filed on ______ was drafted hurriedly, and without the assistance of any attorney.


4. 
On Item A(5) on the Joint Status Conference Report that was filed with the Court on __________ I stated that I intended to file a motion for leave to amend the adversary complaint. And on Item A(5) counsel for Defendant stated that he reserved the right to file a motion for judgment on the pleadings.  So counsel for Defendant and the Court were put on notice that Plaintiffs’ intended to request leave to amend. 


5. 
To the best of my knowledge the Court has not made any pre-trial scheduling order

that provided for a deadline to file any amended pleadings.


6. 
The first amended adversary complaint attached hereto as Exhibit “1” and incorporated herein by reference merely clarifies the claims made in the original complaint and should in fact allow counsel for Defendant to better prepare for trial. 

///

///

///
///


7. 
I request that the Court grant this motion and allow Plaintiffs’ leave to amend

the adversary complaint. 


I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

Dated:________________________


_______________________________________








SIGNATURE OF PLAINTIFF 
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION FOR LEAVE TO AMEND ADVERSARY COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the California and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________
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