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Any Street
Any Town, CA 90000
949-555-5555
Any Attorney or Party
UNITED STATES BANKRUPTCY COURT
____________ DISTRICT OF ________________
	IN RE: ANY PARTY, 


Debtor,
ANY PARTY, 
Plaintiff, 

vs.

ANY PARTY, 
Defendant.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

)

)
	Case No. 

Chapter 7

Adv. Proc No. 
NOTICE OF MOTION AND MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM, OR IN THE ALTERNATIVE FOR A MORE DEFINITE
STATEMENT; MEMORANDUM OF POINTS AND AUTHORITIES
DATE:    
TIME:     
DEPT:   




TO PLAINTIFF, _______________ AND HIS ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom___ of the 

above-entitled Court located at ___________________________, Defendant _________  will move this Court for an Order dismissing the Complaint Complaint, or in the alternative for an Order requiring Plaintiff to provide a more definite statement. 


This Motion will be made on the grounds that Plaintiff has failed to state a claim upon which relief can be granted under the Federal Rules of Bankruptcy Procedure § 7012(b)(6),  (“FRBP”), 

or in the alternative that Plaintiff should be required to provide a more definite statement under Federal Rules of Bankruptcy Procedure § 7012(e).

This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
 SEQ CHAPTER \h \r 1

MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

Plaintiff has filed an adversary complaint (“Complaint”) against Defendant. The Complaint has one cause of action, for non-dischargeability under  SEQ CHAPTER \h \r 111 U.S.C. § 727(a)(4) due to an alleged false oath by the Defendant in that he failed to list _____________ as a creditor. 

 SEQ CHAPTER \h \r 1Defendant denies that the failure to list ___ as a creditor was deliberate or done with fraudulent intent and contends that the Complaint fails to state a claim for relief as it fails to state facts sufficient to show that: (1) the debtor made a false oath in connection with the case; (2) the oath related to a material fact; (3) the oath was made knowingly; and (4) the oath was made fraudulently.


Defendant also contends that the Complaint fails to state a claim for relief as it also fails to state facts sufficient to show that (1) the debtor made the representations, e.g., a false statement or omission in bankruptcy schedules; (2) at the time he knew they were false; and (3) he made them with the intention and purpose of deceiving the creditors.


Finally, Defendant also contends that had ________ waited until after the bankruptcy case was closed they would not be entitled to have the case re-opened because relief would be unnecessary as case law in the Ninth Circuit is clear that reopening to add an omitted creditor is not necessary in a Chapter 7 “no asset/no bar date” case where the court sends a notice directing creditors not to file a proof of claim. Relief is unnecessary because if the omitted debt is dischargeable, it was already discharged.

Defendant requests that the Court dismiss the Complaint for failure to state a claim, or in the alternative require Plaintiff to provide a more definite statement. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

II.  

LEGAL ARGUMENT

A.     
 SEQ CHAPTER \h \r 1PLAINTIFF HAS FAILED TO MEET THEIR BURDEN OF PROVING THAT THE DISCHARGE SHOULD BE DENIED BECAUSE THE COURTS CONSTRUE § 727 LIBERALLY IN FAVOR OF DEBTORS AND STRICTLY AGAINST PARTIES OBJECTING TO DISCHARGE


 SEQ CHAPTER \h \r 1Because ________is objecting to the discharge of the Defendant they bear the burden of proving by a preponderance of the evidence that the discharge should be denied as the Courts construe § 727 liberally in favor of debtors and strictly against the party objecting to discharge. 


“Those objecting to discharge bear the burden of proving by a preponderance of the evidence

that the debtor's discharge should be denied. In keeping with the fresh start purposes behind the Bankruptcy Code, courts should construe § 727 liberally in favor of debtors and strictly against

parties objecting to discharge.”  In re Retz  606 F. 3d 1189, 1196 (9th Cir. 2010) (internal citations

and quotations omitted.)


In order for ________to prevail on their claim they must show four elements which are discussed below.


“To prevail on this claim, a plaintiff must show, by a preponderance of the evidence, that: (1) the debtor made a false oath in connection with the case; (2) the oath related to a material fact; (3) the oath was made knowingly; and (4) the oath was made fraudulently.”.  In re Retz, supra at 1197. 


The Complaint merely makes conclusory allegations without any showing of the four  elements discussed in In re Retz.

And the false oath must relate to a material fact.  The Complaint fails to detail how the alleged false oath relates to any material fact, other than the fact that ___ was not listed as a creditor.  The Complaint fails to state how that “omission” relates to any material fact. 


“Section 727(a)(4)(A) requires that the relevant false oath relate to a material fact. A fact is material if it bears a relationship to the debtor's business transactions or estate, or concerns the discovery of assets, business dealings, or the existence and disposition of the debtor's property. An omission or misstatement that detrimentally affects administration of the estate is material.” In re Retz, supra at 1198.  


_________has not alleged how the failure to list them as a creditor has detrimentally affected the administration of the estate. 


“On an objection to Chapter 7 discharge on grounds of false oath, to demonstrate fraudulent

intent, a plaintiff bears the burden of showing that (1) the debtor made the representations, e.g., a false statement or omission in bankruptcy schedules; (2) at the time he knew they were false; and (3) he made them with the intention and purpose of deceiving the creditors.” In re Retz, supra at

1198-1199.


Because the Complaint fails to state any facts which showed that the Defendant made any false oath or omission with the knowledge at the time he made it that it was false, that he made it with the intention and purpose of deceiving the creditors, ______has failed to meet their burden of showing that the discharge of the Defendant should be denied. 
///

///


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

B.
 SEQ CHAPTER \h \r 1BECAUSE THE CHAPTER 7 TRUSTEE DETERMINED THAT THIS CASE 
WAS A NO-ASSET CASE ANY FAILURE TO LIST ____ AS A CREDITOR DID NOT 


RESULT IN ANY PREJUDICE TO THEM SINCE THERE ARE NO ASSETS TO


BE DISTRIBUTED


The Chapter 7 Trustee filed their Final Report under FRBP § 5009. The Final Report stated that there was no property available for distribution. 


The interpretation of this case by Defendant is that in a no asset case, omission of a creditor by the debtor will not prejudice the claim since there are no assets to distribute even if the creditor was scheduled in the Petition.


The Ninth Circuit Court of Appeals has in fact stated that if there are no assets to distribute then the omission of a creditor does not result in any prejudice to them.


Reopening to add an omitted creditor is not necessary in a Chapter 7 “no asset/no bar date” case where the court sends a notice directing creditors not to file a proof of claim. Relief is unnecessary because if the omitted debt is dischargeable under § 523(a)(3)(A), it was already discharged under § 727; if nondischargeable under § 523(a)(3)(B), it was not discharged. Amending the schedules does nothing in this situation. In re Beezley 994 F.2d 1433, 1434 (9th Cir. 1993); see also In re Hicks  184 BR 954, 961(BC CD CA 1995) (reopening case to amend schedules to add omitted debts not required to bring debt within scope of discharge.)
///

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

C.
 SEQ CHAPTER \h \r 1CONCLUSORY ALLEGATIONS AND LEGAL CONCLUSIONS ARE NOT 
SUFFICIENT TO PREVENT A MOTION TO DISMISS, FURTHER LEAVE TO 


AMEND NEED NOT BE GRANTED WHERE ANY AMENDMENT WOULD 


CONSTITUTE AN EXERCISE IN FUTILITY. 


Conclusory allegations or legal conclusions are not sufficient to prevent a motion to dismiss.  The Complaint makes conclusory allegations that Defendant made a false oath but provides no factual allegations of fraudulent intent on the part of Defendant.  The complaint does not give Defendant fair notice of any legally cognizable claim.

Dismissal of a complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) is appropriate when the complaint does not give a defendant fair notice of a legally cognizable claim and the basis on which it rests. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).

A plaintiff must plead facts showing that a violation is plausible, not just possible.  Twombly supra, at 555. 


Conclusory allegations or legal conclusions masquerading as factual conclusions will not suffice to prevent a motion to dismiss. Stac Electronic Securities Litigation v. Anderson  89 F.3d 1399, 1403 (9th Cir. 1993) (citing text).

 SEQ CHAPTER \h \r 1The Complaint on page __ at ¶ ___, lines ___through ___ alleges that, “the content of the schedules attached to the Defendant’s Petition indicate that he has non-exempt post-petition income that can be used to fund payments to creditors under a bankruptcy plan”. Defendant contends this

allegation is not only vague and ambiguous as it fails to specify what non-exempt post-petition income it is referring to, but that the allegation is clearly just an attempt to evade the fact that the Complaint has no merit, and that ___ cannot state a claim under § 727 against the Defendant.  If it were anything more then why has ___ not provided more facts to support the allegation.  


And the Ninth Circuit has stated that even though leave to amend is liberally granted, liberality in granting leave to amend is subject to several limitations. 


“Liberality in granting leave to amend is subject to several limitations. Leave need not be granted where the amendment of the complaint would cause the opposing party undue prejudice, is sought in bad faith, constitutes an exercise in futility, or creates undue delay.” Ascon Properties v. Mobil Oil Co. 866 F.2d 1149, 1160 (9th Cir. 1989) (emphasis added).


And even “artful pleading” in an insubstantial case will not necessarily prevent a motion

to dismiss.  Ascon Properties v. Mobil Oil Co., supra at 1155.


The Ninth Circuit in Ascon Properties v. Mobil Oil Co., supra at 1155, stated that,  “We have, however, also recognized that conclusory allegations without more are insufficient to defeat a motion to dismiss for failure to state a claim."


Defendant contends that allowing _____leave to amend would in fact cnstitute an exercise in futility and therefore requests that the Court grant the motion to dismiss without leave to amend, or in the alternative, that ___ be required to provide a more definite statement. 
 
Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

D.   
IF THE COURT IS INCLINED TO GRANT LEAVE TO AMEND THEY 
SHOULD REQUIRE PLAINTIFF TO PROVIDE A MORE DEFINITE STATEMENT


FBBP § 7012(e) states in pertinent part that, “A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired”.

If the Court is not inclined to grant the motion to dismiss the Complaint, then Defendant requests that the Court require Plaintiff to provide a more definite statement and provide the missing details as previously mentioned. 

III.
CONCLUSION

For the foregoing reasons, Defendant requests that the Court grant his Motion to Dismiss 
for failure to state a claim, or in the alternative that the Court require Plaintiff to provide a more

definite statement. 


Remember to make sure that you give proper notice. You should  give at least 21 calendar days notice, plus three (3) more calendar days if the notice is mailed.  
Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as:  NOTICE OF MOTION AND MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM, OR IN THE ALTERNATIVE FOR A MORE DEFINITE STATEMENT; MEMORANDUM OF POINTS AND AUTHORITIES to the following parties:
ADDRESS OF ATTORNEY FOR OTHER PARTY, OR OTHER PARTY 
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of California that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
- 1 -
NOTICE OF MOTION AND MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM

