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UNITED STATES BANKRUPTCY COURT
_________ DISTRICT OF _______
	IN RE: ANY PARTY, 


Debtor,
ANY PARTY, 
Plaintiff, 

vs.

ANY PARTY, 
Defendant.
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)
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)
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)
	Case No. 

Chapter 7

Adv. Proc No. 
NOTICE OF MOTION AND MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM, OR IN THE ALTERNATIVE FOR A MORE DEFINITE
STATEMENT; MEMORANDUM OF POINTS AND AUTHORITIES
DATE:    
TIME:     
DEPT:   




TO PLAINTIFF, _______________ AND HIS ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom  of the 

above-entitled Court located at ___________________________, Defendant _________  will move this Court for an Order dismissing the First Amended Complaint, or in the alternative for an Order requiring Plaintiff to provide a more definite statement. 


This Motion will be made on the grounds that Plaintiff has failed to state a claim upon which relief can be granted under the Federal Rules of Bankruptcy Procedure 7012(b)(6), or in the alternative that Plaintiff should be required to provide a more definite statement under Federal Rules of Bankruptcy Procedure 7012(e).

This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

Plaintiff has filed a First Amended adversary complaint against Defendant. The complaint has one cause of action, for non-dischargeability under §§ 523(a)(2)(4) or (6).  


Defendant contends that the First Amended Complaint fails to state any cause of action under any of the three (3) separate statutes, that it fails to allege with particularity the circumstances of any fraud as required by Rule 9(b). Also it is so vague and ambiguous that Defendant cannot reasonably prepare a proper response as Plaintiff is in fact attempting to graft three different causes of action into one. 

Defendant requests that the Court dismiss the First Amended Complaint for failure to state a claim, or in the alternative require Plaintiff to provide a more definite statement. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

II.  

LEGAL ARGUMENT

A.     
THE FIRST AMENDED COMPLAINT FAILS TO STATE A CAUSE OF ACTION AGAINST DEFENDANT AS IT FAILS TO STATE WITH PARTICULARITY THE CIRCUMSTANCES CONSTITUTING FRAUD

Rule 9(b) states in pertinent part that, “In alleging fraud or mistake, a party must state with 
particularity the circumstances constituting fraud or mistake”.


Rule 9(b) requires a plaintiff averring fraud to plead the "who, what, when, where, and how" of the alleged misconduct as well as what is false or misleading about the purportedly fraudulent statement, and why it is false. Vess v. Ciba-Geigy Corp. U.S.A., 317 F.3d 1097, 1106 (9th Cir. 2003); see also Cafasso, U.S. ex rel. v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1055 (9th Cir. 2011)
It is established law, in this circuit and elsewhere, that Rule 9(b)'s particularity requirement 
applies to state-law causes of action. "While a federal court will examine state law to determine 
whether the elements of fraud have been pled sufficiently to state a cause of action, the Rule 9(b) 
requirement that the circumstances of the fraud must be stated with particularity is a federally 
imposed rule." Vess v. Ciba-Geigy Corp, supra, 317 F. 3d at p. 1103 (internal citations 
omitted).

Plaintiff has failed to allege the required elements of fraud as is required in California. 


Defendant contends that the First Amended Complaint fails to state facts sufficient to constitute a cause of action for fraud in that it fails to allege the required elements of fraud with the required specificity, and that it fails to allege any additional damages caused by any reliance of Plaintiff on any alleged false promises made by Defendant.  And the alleged misrepresentations were

made in __________ which means that unless Plaintiff pleads that he did not discover the fraud until a date within the last three years from the filing of his original complaint then any causes of action are barred by the three year statute of limitations for fraud in California. 

 SEQ CHAPTER \h \r 1
“A complaint for fraud must allege the following elements: (1) a knowingly false representation by the defendant; (2) an intent to deceive or induce reliance; (3) justifiable reliance by the plaintiff; and (4) resulting damages. Every element must be specifically pleaded.” Service by Medallion, Inc. v. Clorox Co. 44 Cal.App.4th 1807, 1816 (1996).


Whatever form it takes, injury or damage from fraud must not only be distinctly alleged but its causal connection with reliance on representations must be shown....  In order to recover for fraud, as in any other tort, the plaintiff must plead and prove the detriment proximately caused by the defendant's tortious conduct.  Deception without resulting loss is not actionable fraud. Whatever form it takes, the injury or damage must not only be distinctly alleged but its causal connection with the reliance on the representations must be shown.  Service by Medallion, Inc. at 1818. 

 SEQ CHAPTER \h \r 1Fraud must be pleaded specifically; general and conclusory allegations do not suffice. This particularity requirement necessitates pleading facts that show how, when, where, to whom, and by what means the representations were tendered. Charpentier v. Los Angeles Rams Football Co., Inc. (1999) 75 Cal. App.4th 301, 312 (citing text).


Plaintiff has not only failed to state with particularity the exact nature of the representations, he has failed to plead an intent to deceive or induce reliance, and justifiable reliance by Plaintiff, nor has he alleged any additional damages that he may have suffered as a direct and proximate result of any alleged misrepresentations made to them by the Defendant.  Defendant contends that Plaintiff is attempting to convert what should be a simple breach of contract case into a fraud case in an attempt to pressure Defendant into a settlement.   


Plaintiff requests that the amount owing under an alleged State Court Judgment be declared non-dischargeable but fails to allege whether the State Court Judgment based on a settlement included any admission of fraud. 


And the First Amended Complaint is vague as to whether Plaintiff is suing based on the alleged representations made in ___________, or any representations made in any settlement agreement. Defendant cannot reasonably prepare a response based on what is contained in the First Amended Complaint.  Plaintiff has also failed to plead any fraud as a fiduciary, or embezzlement or larceny as outlined in § 523(a)(4), nor has he alleged any willful or malicious injury to him as outlined in § 523(a)(6).  Clearly, the First Amended Complaint is woefully inadequate. 


Plaintiff cannot show any injury or damage from any alleged fraud, nor can he show any causal connection with reliance on representations because they have failed to allege any damages that specifically result from their reliance on any representations made by the Defendant.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

B.
THE FIRST AMENDED COMPLAINT IS BARRED BY THE STATUTE OF 
LIMITATIONS BECAUSE THE ALLEGED MISREPRESENTATIONS WERE 
MADE MORE THAN THREE YEARS FROM THE FILING OF THE ORIGINAL 
COMPLAINT, YET PLAINTIFF HAS FAILED TO PLEAD THAT THEY DID NOT 
DISCOVER THE FRAUD UNTIL A DATE WITHIN THE LAST THREE YEARS 
FROM THE FILING OF THEIR ORIGINAL COMPLAINT

Pursuant to Code of Civil Procedure § 338(d) there is a three-year statute of limitations for an action for relief on the ground of fraud or mistake. The cause of action is not deemed to have accrued until the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.


On page __, paragraph _______ of the First Amended Complaint, it alleges that in ____,  that Defendant made representations to _____ with regard to the value and income of a business that he was marketing for sale that were false. 


NO allegations are made regarding the time and manner of discovery of any alleged fraud, nor are there any allegations made of circumstances which would excuse the failure to have made an earlier discovery both of which must be specifically pled.


An action based on fraud may be brought more than three years after the fraud occurred if the plaintiff shows not only that he did not discover the facts but he could not with reasonable diligence have discovered them within that time. The complaint must set forth specifically (1) the facts of the time and manner of discovery; and (2) the circumstances which excuse the failure to have made an earlier discovery. Olson v. County of Sacramento 274 Cal.App 2d 316, 327 (1969) (internal citations omitted.)


Plaintiff has failed to meet the pleading requirements as outlined in Olson v. County of Sacramento which renders the First Amended Complaint fatally deficient. 

And if Plaintiff intends to use any alleged settlement agreement as the basis for the fraud claim then he must allege that the settlement, or any judgment entered based on it, clearly indicates fraud.  Plaintiff has failed to do so. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

C.     
BECAUSE AMENDMENT WOULD BE FUTILE, AND PLAINTIFF HAS 
ALREADY AMENDED HIS COMPLAINT ONCE, THIS COURT SHOULD DENY 
LEAVE TO AMEND

The Ninth Circuit has ruled that leave to amend does not need to be granted where amending 

the complaint would be futile, and that any discretion to deny leave to amend is particularly broad

where plaintiff has previously amended their complaint. 

Leave need not be granted where the amendment of the complaint . . . constitutes an exercise in futility," and "the district court's discretion to deny leave to amend is particularly broad where plaintiff has previously amended the complaint." Ascon Properties v. Mobil Oil Co. 866 F.2d 1149, 1160 (9th Cir. 1989). 


Plaintiff clearly cannot state a claim and has already amended his complaint, any amendment
would be futile. Thus, the Court should deny leave to amend. 


D.   
IF THE COURT IS INCLINED TO GRANT LEAVE TO AMEND THEY 
SHOULD REQUIRE PLAINTIFF TO PROVIDE A MORE DEFINITE STATEMENT


Rule 12 (e) states in pertinent part that, “A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired”.

If the Court is not inclined to dismiss the First Amended Complaint then Defendant requests

that the Court require Plaintiff to provide a more definite statement and provide the missing details 

as previously mentioned. 

III.
CONCLUSION

For the foregoing reasons, Defendant requests that the Court grant his Motion to Dismiss 
for failure to state a claim, or in the alternative that the Court require Plaintiff to provide a more

definite statement. 


Remember to make sure that you give proper notice. You must give at least 21 calendar days notice, plus three (3) more calendar days if the notice is mailed.  
Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as:  NOTICE OF MOTION AND MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM, OR IN THE ALTERNATIVE FOR A MORE DEFINITE STATEMENT; MEMORANDUM OF POINTS AND AUTHORITIES to the following parties:
ADDRESS OF ATTORNEY FOR OTHER PARTY, OR OTHER PARTY 
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of California that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
- 1 -
NOTICE OF MOTION AND MOTION TO DISMISS

