

Any Attorney or Party
Any Street
Any Town, CA 90000
949-555-5555
Any Attorney or Party
UNITED STATES BANKRUPTCY COURT
__________ DISTRICT OF ______________
	IN RE: ANY PARTY, 


Debtor,

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

)

)
	Case No. 

Chapter 7

OPPOSITION TO MOTION FOR RELIEF  FROM THE AUTOMATIC STAY; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ______________, EXHIBITS
DATE:    
TIME:     
PLACE: 




TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:


COMES NOW the Debtor, ________________ and hereby submits this Opposition to the Motion for Relief from the Automatic Stay filed by Movant __________________ (“Movant”).


This Opposition is made and based upon all files, pleadings, and records on file herein, together with the points and authorities attached hereto, the declaration of _____________ and exhibits attached thereto, and the argument of counsel as may be considered by the Court.
Dated_________________________

_____________________________________________






ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1
BE SURE TO TIMELY SERVE AND FILE YOUR OPPOSITION AT LEAST 14 DAYS BEFORE THE HEARING IF YOU HAVE SUFFICIENT TIME. CHECK THE MOTION OR CONTACT THE CLERK OF THE COURT TO DETERMINE YOUR DEADLINE FOR FILING AN OPPOSITION AS SOME COURTS AND JUDGES HAVE THEIR OWN RULES THAT SPECIFY A DEADLINE FOR OPPOSING A MOTION FOR RELIEF FROM STAY. 

BE SURE TO INCLUDE AS MANY FACTS AND EVIDENCE THAT SUPPORT YOUR OPPOSITION AS YOU CAN FIND AND ATTACH ANY RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC. 
MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

 SEQ CHAPTER \h \r 1On ___________, Debtor, _______________ (“Debtor”) filed a voluntary Petition for 

bankruptcy pursuant to Chapter 7 of the U.S. Bankruptcy Code. 


On _________, __________, (“Movant”) filed a Motion for Relief from Stay as to the Debtor and his bankruptcy estate with respect to _______________________________________.


Movant contends that LIST HERE THE GROUNDS THAT THE MOVING PARTY IS CONTENDING JUSTIFY RELIEF FROM STAY SUCH AS YOU HAVE NO EQUITY IN REAL PROPERTY, THE PETITION WAS FILED IN BAD FAITH, ETC. 

Debtor denies the grounds alleged by Movant and specifically denies that they filed their Petition in bad faith, further opposes the Motion for Relief from Stay on the grounds that Movant has failed to meet their burden of establishing “cause” for relief from the automatic stay by submitting admissible evidence to show that they have prudential standing and/or a colorable claim to enforce a right against any property of the bankruptcy estate in that  LIST HERE SPECIFIC FACTS AND EVIDENCE SUCH AS THE MOVANT IS NOT THE REAL PARTY IN INTEREST BECAUSE THEY ARE NOT ASSERTING THEIR OWN LEGAL RIGHTS BUT MERELY THE RIGHTS OF ANOTHER, THEY HAVE NOT SUBMITTED ADMISSIBLE EVIDENCE, ETC.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your unique situation. 
II.  

A. 
 SEQ CHAPTER \h \r 1THE COURT SHOULD DENY THE MOTION FOR RELIEF FROM STAY 
BECAUSE MOVANT HAS NOT ESTABLISHED A FACTUAL AND LEGAL RIGHT 


TO RELIEF FROM THE AUTOMATIC STAY, THUS THEY HAVE FAILED TO 
MEET THEIR BURDEN

11 U.S.C. 362a states in relevant part: “Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of--


(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the 
debtor that arose before the commencement of the case under this title...”\

The Movant must show that they are enforcing their own legal rights and not the rights of others in order to be considered a real party in interest. 

They must also show they have standing under various prudential limitations on access to federal courts. Prudential standing embodies judicially self-imposed limits on the exercise of federal jurisdiction.  In this case, one component of prudential standing is particularly applicable. It is the doctrine that a plaintiff must assert its own legal rights and may not assert the legal rights of others.  Here, the Debtor alleges that the Movant has failed to show they have any interest in the Note or any right to be paid by the Debtor. They seek to invoke prudential standing principles which generally provide that a party without the legal right, under applicable substantive law, to enforce an obligation or seek a remedy with respect to it is not a real party in interest.  Doran v. 7-Eleven, Inc., 524 F.3d 1034, 1044 (9th Cir.2008). 
If the Debtor’s contention is correct as to the Movant, they have failed to satisfy their prudential standing burden. In re Veal 450 B.R. 897, 906-907 (9th Cir. BAP 2011) (citations and quotations omitted). 

Rule 17(a) of the Federal Rules of Civil Procedure provides that every action “shall be prosecuted in the name of the real party in interest.”  Rule 17(b) of the Federal Rules of Civil Procedure provides that the party filing the action must have the “capacity to sue or be sued.”  Here, the Movant is not the real party in interest and therefore has no standing to bring this Motion against Debtor.

Motions for relief from stay are contested matters under Rule 9014. Rule 9014(c) provides that Rule 7017, which in turn incorporates Civil Rule 17(a), is applicable to contested matters. Civil Rule 17(a)(1) provides that "[a]n action must be prosecuted in the name of the real party in interest. . . ." Thus, to satisfy the requirements of prudential standing and Civil Rule 17(a)(1), "the action must be brought by the person who, according to the governing substantive law, is entitled to enforce the right." 6A Wright, Miller, Kane & Marcus, FED. PRAC. & CIV. PROC. ¶ 1543 (3d ed. 2011); In re Veal, 450 B.R. at 908.Simply put, the party moving for relief from the automatic stay must be the "real party in interest."

Prudential standing requires the plaintiff to assert its own legal rights rather than the legal rights of others. Dunmore v. United States, 358 F.3d 1107, 1112 (9th Cir. 2004).

The Movant lacks standing on the grounds that LIST HERE SPECIFIC FACTS AND EVIDENCE SUCH AS THE MOVANT IS NOT THE REAL PARTY IN INTEREST BECAUSE THEY ARE NOT ASSERTING THEIR OWN LEGAL RIGHTS BUT MERELY THE RIGHTS OF ANOTHER, THEY HAVE NOT SUBMITTED ADMISSIBLE EVIDENCE, ETC.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your unique situation. 
B. 
 SEQ CHAPTER \h \r 1THE COURT SHOULD DENY THE MOTION FOR RELIEF FROM STAY 
BECAUSE MOVANT IS NOT A VALID HOLDER OF THE NOTE AND FURTHER 
MOVANT HAS FAILED TO SUBMIT ADMISSIBLE EVIDENCE THAT WOULD 
SUPPORT RELIEF FROM STAY AS THE DECLARATION IN SUPPORT OF THE 
MOTION DOES NOT MEET THE REQUIREMENTS FOR THE BUSINESS 
RECORDS EXCEPTION
Debtor contends that the Movant is not a valid holder of the note and further contends that Movant has failed to submit admissible evidence that would support a motion for relief from stay.

Under California law, to perfect the transfer of mortgage paper as collateral the owner should physically deliver the note to the transferee. Bear v. Golden Plan of California, Inc., 829 F.2d 705, 709 (9th Cir. 1986). 
Without physical transfer, the sale of the note could be invalid as a fraudulent conveyance,  Cal. Civ. Code § 3440, or as unperfected, Cal. Com. Code §§ 9313-9314. See Roger Bernhardt, California Mortgages and Deeds of Trusts, and Foreclosure Litigation § 1.26 (4th ed. 2009). 
The note here specifically identified the party to whom it was payable, _________, and the note therefore cannot be transferred unless the note is endorsed. See Cal. Com. Code §§ 3109, 3201, 3203, 3204. The attachments to the claim do not establish that the original note holder endorsed and sold the note to any other party, particularly the Movant. 
Further the Debtor contends that Movant has failed to submit admissible evidence as the declaration in support of the motion does not meet the requirements to establish a business records exception to Fed. R. Evid. 802. Because the loan file described by the declarant was an electronic record and thus potentially easily alterable, the Debtor contends that for the declarant to be a “qualified witness” under Fed. R. Evid. 803(6)(D), or to establish, for purposes of Fed. R. Evid. 803(6)(E), that neither the possible source of information in the file nor other circumstances indicate a lack of trustworthiness, Movant would have to show at least how data is or can be inserted into the file and that such procedure has built-in safeguards to ensure accuracy and identify errors. See Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 557-558 (D. Md. 2007); In re Vee Vinhnee, 336 B.R. 437, 445-446 (B.A.P. 9th Cir. 2005); In re Vargas, 396 B.R. 511, 518-51919 (Bankr. C.D. Cal. 2008). 

The Vee Vinhnee court stated that the foregoing showing should include “details regarding

computer policy and system control procedures, including control of access to the database, control of access to the program, recording and logging in of changes, backup practices, and audit procedures to assure the continuing integrity of the records.” 336 B.R. at 446-447.

Because the declaration submitted in support of the Motion is clearly deficient the Movant has failed to meet their burden of showing admissible evidence that would justify granting relief from stay as the Movant cannot show that they have prudential standing, or even a colorable claim to enforce a right against property of the bankruptcy estate. 
A party seeking relief from stay must establish that it has a colorable claim to enforce a right against property of the estate. United States v. Gould , 401 B.R. 415, 425 n. 14 (9th Cir. BAP 2009); Biggs v. Stovin, 219 B.R. 837, 842 (9th Cir. BAP 1998).
Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your unique situation. 
C. 
 SEQ CHAPTER \h \r 1THE COURT SHOULD DENY THE MOTION FOR RELIEF FROM STAY BECAUSE MOVANT HAS FAILED TO MEET THEIR INITIAL BURDEN TO SHOW CAUSE FOR RELIEF FROM STAY AND HAS FAILED TO SHOW ANY BAD FAITH ON THE PART OF THE DEBTOR AS THEY HAVE FAILED TO SHOW ANY ACTIONS OF THE DEBTOR THAT WOULD SUPPORT BAD FAITH ON THEIR PART


Movant has failed to meet their initial burden to demonstrate cause for relief from stay.

Not only has Movant failed to show any bad faith on the part of the Debtor as shown by the declaration of the Debtor, ____________, Thus there is no reason for this Court  to grant the Motion as Movant has failed to meet their burden.


“The burden of proof on a motion to modify the automatic stay is a shifting one. To obtain

relief from the automatic stay, the party seeking relief must first establish a prima facie case that "cause" exists for relief under § 362(d)(1).  Once a prima facie case has been established, the burden shifts to the debtor to show that relief from the stay is unwarranted. If the movant fails to meet its initial burden to demonstrate cause, relief from the automatic stay should be denied.” In re Plumberex Specialty Products, Inc. 311 B.R. 551, 557 (Bkrtcy.C.D.Cal.2004) (internal citations

and quotations omitted). 


Because Movant has failed to establish a factual and legal right to relief from stay

their motion should be denied. And even assuming that Movant had met their burden, granting

relief from stay would not only be unwarranted, it would be absolutely futile.


“A prima facie case requires the movant to establish "a factual and legal right to the relief that it seeks."  In re Plumberex Specialty Products, Inc. , supra at FN 11.

Despite the allegations of Movant they have failed to show any bad faith on the part of the 

Debtor.  Movant has failed to show any actions of the Debtor that would remotely suggest bad faith such as a clear abuse of the bankruptcy process, or that the Debtor is attempting to unreasonably

deter and harass creditors.   


“The existence of good faith depends on an amalgam of factors and not upon a specific fact.

The test is whether the debtor is attempting to unreasonably deter and harass creditors or attempting to effect a speedy, efficient reorganization on a feasible basis.  Good faith is lacking only when the debtor's actions constitute a clear abuse of the bankruptcy process.” In re Plumberex Specialty Products, Inc. , supra at 559. 


Clearly, if there is any bad faith involved, it is on the part of the Movant, who has filed a motion for relief from the automatic stay without providing any supporting facts or admissible evidence. 
III.
CONCLUSION

For the foregoing reasons, Debtor requests that the Court deny the Motion for relief from 

stay. 

Dated_________________________

_____________________________________________







ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1DECLARATION OF ___________________


I, ___________________, declare as follows:

1. 
USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


I am an attorney at law duly licensed to practice before all courts in the State of California. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION:



I am the Debtor in the above-entitled proceedings. I am over the age of 18 years and have 

personal knowledge of the facts stated in this declaration, and if called as a witness, could and would 

testify competently to the truth of the facts as stated herein.

2. 
I make this declaration in support of the opposition to the Motion for Relief from

Stay filed by the Movant,  _____________________.


3. 
 LIST HERE ALL SUPPORTING FACTS AND EVIDENCE THAT SUPPORT YOUR OPPOSITION AND BE SURE TO ATTACH ANY RELEVANT DOCUMENTS THAT SUPPORT YOUR OPPOSITION.  A true and correct copy of ___________ is attached hereto as Exhibit “1” and incorporated herein by reference. 


4. 
LIST HERE ANY ADDITIONAL FACTS AND EVIDENCE THAT SUPPORT YOUR OPPOSITION AND BE SURE TO CITE TO ANY DOCUMENTS OR DECLARATION ATTACHED TO THEIR MOTION THAT YOU ARE CONTENDING ARE DEFECTIVE OR NOT ADMISSIBLE. 

5. 
I respectfully request that the Court deny the Motion for Relief from Stay.


I declare under penalty of perjury under the laws of the State of __________, and the United States of America that the foregoing is true and correct, and that this declaration was executed on ____________, 20___ at _______________, California.







__________________________________________







ANY ATTORNEY OR DEBTOR
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as:  OPPOSITION TO MOTION FOR RELIEF FROM THE AUTOMATIC STAY;  MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ______________;

EXHIBITS to the following parties:
ADDRESS OF ATTORNEY FOR OTHER PARTY, OR OTHER PARTY 
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of California that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
- 1 -
OPPOSITION TO MOTION FOR RELIEF FROM STAY

