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UNITED STATES BANKRUPTCY COURT
___________ DISTRICT OF ________
	IN RE: ________________, 


Debtors, 
Any Plaintiff

Plaintiff, 

vs.

Any Defendants, 
Defendants.
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)
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)

)

)

)
)

)

)

)

)

)
	Case No. 

Chapter 7

Adv. Proc No.

ADVERSARY COMPLAINT TO DETERMINE
VALIDITY, PRIORITY AND EXTENT OF LIENS, AND REQUEST FOR DECLARATORY JUDGMENT




COMES NOW, _____________ (“Plaintiff”), for their complaint against the Defendants,  _______________(“Defendants”),  and alleges as follows:


1. 
This is a core proceeding over which this court has jurisdiction under Title 28

U.S.C. § 157(b).  

2. 
Plaintiff is the debtor in this chapter 7 case which was filed on ___________. Plaintiff seeks to have this Court determine the validity, priority and extent of any liens alleged by all Defendants, and further requests a declaratory judgment that none of the Defendants has a valid lien against the real property located at _________________ (“The Real Property”) which is owned by Plaintiff. 


3. 
Plaintiff files this complaint pursuant to the provisions of Federal Rule of Bankruptcy Procedure § 7001, and files this request for a declaratory judgment pursuant to the provisions of  Federal Rule of Civil Procedure § 57.


4.
Defendants all allege that they have valid liens and/or secured claims against The Real Property, an allegation which Plaintiff denies.

5.  
Plaintiff contends that none of the Defendants has a valid lien and/or secured

claim against The Real Property by virtue of the fact that: 


[a]
Any alleged transfers of title to any alleged promissory note and/or deed of trust by any of the Defendants were not perfected in accordance with applicable law including but not limited to, the Uniform Commercial Code and the California Commercial Code;


[b] 
None of the Defendants are the holder in due course of any instrument which would give them the entitlement of enforcement as required by California Commercial Code § 3309;


[c] 
None of the Defendants have possession, delivery or control of any collateral proceeds, original loan documents or accounts under Commercial Code §§ 9312(b), 9313 possession by delivery, 9314 perfection by control under sections 9104, 9105 or 9107. Any collateral or proceeds were sold by the Defendants as Mortgage Backed Securities under a Pooling and Servicing Agreement(s) in which the Defendants relinquished all rights, titles, interest as well as payments to the subject estate, which was sold under Commercial Code § 9318(a);


[d]
Any of the Defendants which was the last holder of any promissory note and/or deed of trust could not acquire the rights of a holder in due course because the Defendants engaged in illegal and fraudulent acts that affect the instrument pursuant to Commercial Code § 3203(b), and


[e]
None of the Defendants have any security interest filed on a UCC-1 Financing Statement with the _____________ County Recorder which would give them any authority as the holder in due course of the proper standing;


[f]
None of the Defendants can show its right of enforcement of any alleged promissory note securing the mortgage by producing the original of said promissory note pursuant to Commercial Code § 3501(b)(2), nor can any Defendant show that it is the actual valid holder of said promissory note and thus entitled to enforce it pursuant to Commercial Code § 3301;


[g]
None of the Defendants can show that they acquired said promissory note either as the original payor or transfer by endorsement of order paper, or by physical possession of bearer paper as required by Article 3 of the Uniform Commercial Code, and


[h]
None of the Defendants can show that they are acting as an agent for the actual holder of said promissory note because they cannot show agency status, and that their principal is the actual valid holder of the promissory note. 


6.
Because of the foregoing, none of the Defendants has a valid lien and/or secured claim against the Real Property located at __________________ nor do they have standing to file any claim, secured or otherwise against Plaintiff. 


WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, as follows


1.  
That the Court determine that none of the Defendants has a valid lien and/or secured claim against the Real Property located at ____________________________.


2.  
That the Court issue a declaratory judgment that none of the Defendants has a valid lien and/or secured claim against the Real Property located at _________________.


3. 
For such other and further relief as is just and proper.

Be sure to modify this to suit your individual situation. Do NOT  

just use the wording here unless it definitely applies to your particular 

situation. Remember that you have to prepare a Summons, and a Civil Cover Sheet when you file the complaint. Some courts have a local cover sheet as well. Check your local rules with the bankruptcy court.

Dated:____________________

_____________________________________________
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