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UNITED STATES BANKRUPTCY COURT
________ DISTRICT OF ______
	IN RE: ________________, 


Debtors, 
Any Plaintiff

Plaintiff, 

vs.

Any Defendant, 
Defendant.
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)
	Case No. 

Chapter 7

Adv. Proc No.

NOTICE OF MOTION AND MOTION FOR NEW TRIAL; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE




PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  LIST HERE WHETHER PLAINTIFF OR DEFENDANT will move this Court for an order granting a new trial on LIST HERE WHETHER YOU WANT A NEW TRIAL ON ONLY SOME OF THE ISSUES OR ALL ISSUES on the grounds that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE ASSERTING JUSTIFY GRANTING A NEW TRIAL SUCH AS THE VERDICT IS AGAINST THE CLEAR WEIGHT OF THE EVIDENCE, NEWLY DISCOVERED EVIDENCE, PREJUDICIAL CONDUCT BY THE COURT OR OPPOSING COUNSEL,  JUROR MISCONDUCT, ETC. and said grounds have resulted in a verdict or decision resulting in a miscarriage of justice if a new trial is not granted as more fully set forth in the declaration of ________ and exhibits attached thereto.


This motion is made pursuant to Federal Rule of Civil Procedure 59(a) (“Rule 59”) and Federal Rule of Bankruptcy Procedure 9023 and shall be based upon this notice, the attached memorandum of points and authorities, the declaration of _________ and exhibits attached thereto, the complete files and records of this action, and such other and further oral and documentary evidence as may be presented at the hearing on this motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

Note that you MUST file and serve this motion for a new trial along with all supporting affidavits or declarations within 14 calendar days after the date the judgment was entered pursuant to FRBP 9023 which states that, “A motion for a new trial or to alter or amend a judgment shall be filed, and a court may on its own order a new trial, no later than 14 days after entry of judgment.”

This time period cannot be extended by any court or any stipulation.  
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

DESCRIBE THE CASE AND PROVIDE SOME RELEVANT INFORMATION SUCH AS TYPE OF CASE, DATE(S) OF TRIAL, DATE AND DETAILS OF JUDGMENT, ETC.


_____________ contends that LIST HERE THE SPECIFIC REASONS WHY THE 

MOTION FOR A NEW TRIAL SHOULD BE GRANTED AND HOW THEY MATERIALLY AFFECTED YOUR SUBSTANTIAL RIGHTS as more fully set forth in the in the declaration of ________ and exhibits attached thereto, concurrently filed and served herewith and incorporated herein by reference. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 


Be sure to provide some very specific facts supporting your motion. You must show that a new trial should be granted to avoid a miscarriage of justice and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation.

///

///
///
II.
LEGAL ARGUMENT

A. 
THIS COURT HAS THE STATUTORY POWER TO VACATE THE 
JUDGMENT IN THIS CASE UNDER FRCP 59(a)AND FRBP 9023 AND ORDER A 
NEW TRIAL AS THIS MOTION IS TIMELY FILED UNDER FRBP 9023


The bankruptcy court is empowered to grant a new trial to all or any of the parties on all or some of the issues, after either a jury or nonjury trial.


Federal Rule of Civil Procedure 59(a) states that, “(a) In General. 
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.
(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.”

This motion is timely filed as STATE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT THE MOTION IS TIMELY FILED SUCH AS JUDGMENT ENTERED ON THIS DATE OR THE JUDGMENT WAS ENTERED IN THE CIVIL DOCKET ON THIS DATE, ETC. 

Federal Rule of Bankruptcy Procedure 9023 states in pertinent part that, “Except as provided in this rule and Rule 3008, Rule 59 F.R.Civ.P. applies in cases under the Code. A motion for a new trial or to alter or amend a judgment shall be filed, and a court may on its own order a new trial, no later than 14 days after entry of judgment.”


Be sure to provide some very specific facts supporting your motion. You must show that the judgment should be vacated to prevent A MISCARRIGE OF JUSTICE and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation and cite to the attached declaration and any exhibits. 

See the declaration of ________ and Exhibits attached thereto filed and served concurrently 
herewith and incorporated herein by reference. 

B. 
THIS COURT SHOULD GRANT A NEW TRIAL IN THIS CASE ON THE 
GROUNDS THAT LIST HERE THE SPECIFIC GROUNDS THAT ARE SPECIFIED 
IN YOUR MOTION


USE THE WORDING BELOW IF YOU ARE CONTENDING THAT THE VERDICT IS AGAINST THE CLEAR WEIGHT OF THE EVIDENCE

Although substantial evidence supporting the verdict bars a judgment as a matter of law, it does not prevent the court from granting a new trial if, in its view, the verdict is against the clear weight of the evidence. See Molski v. M.J. Cable, Inc. 481 F3d 724, 729 (9th Cir. 2007); see also 

Marcano Rivera v. Turabo Med. Ctr. Partnership  415 F3d 162, 171 (1st Cir. 2005) and Tisdale v. Federal Exp. Corp. 415 F3d 516, 528–529  (6th Cir. 2005).
Indeed, a trial judge has a duty to set aside a verdict even though it is supported by substantial evidence, if the judge “is of the opinion that the verdict is against the clear weight of the evidence, or is based upon evidence which is false or will result in a miscarriage of justice_._._.” See Gill v. Rollins Protective Services Co. 773 F2d 592, 594 (4th Cir. 1985) (internal quotes omitted); Carr v. Wal–Mart Stores, Inc. 312 F3d 667, 670 (5th Cir. 2002).

In ruling on a new trial motion based on insufficiency of the evidence, the district court must weigh the evidence and assess for itself the credibility of witnesses: “It is clear that the district judge had the right, and indeed the duty, to weigh the evidence as he saw it, and to set aside the verdict of the jury, even though supported by substantial evidence, where, in his conscientious opinion, the verdict is contrary to the clear weight of the evidence, or ._._. to prevent ... a miscarriage of justice.“ Murphy v. City of Long Beach  914 F2d 183, 187 (9th Cir. 1990) (emphasis added); McDonald v. Petree  409 F3d 724, 727–728 (6th Cir. 2005); United States v. Hilliard  392 F3d 981, 987 (8th Cir. 2004).
The rationale behind this has two parts:
—“the trial judge is the only objective person (with legal training), who was at the trial and able to see, hear, and evaluate the situation using firsthand knowledge”; and

—“it would be impossible to construct any strict rule, which would be applicable to every conceivable motion for a new trial.” See Tortu v. Las Vegas Metropolitan Police Dept. 556 F3d 1075, 1088 (9th Cir. 2009) (parentheses in original),
And in ruling on a motion for new trial on the grounds that the verdict is contrary to the weight of the evidence there is no presumption favoring the verdict. The court does not presume that the verdict is correct; nor need it view the evidence in the light most favorable to the party in whose favor the verdict was rendered. Landes Const. Co., Inc. v. Royal Bank of Canada, supra, 833 F2d at 1371; Manley v. Ambase Corp. 337 F3d 237, 244–245 (2nd Cir. 2003); Correia v. Feeney  620 F3d 9, 11 (1st Cir. 2010).

The verdict is against the weight of the evidence in that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTIONS AND CITE TO THE ATTACHED DECLARATION AND EXHIBITS IF ANY. 


 USE THE WORDING BELOW IF YOU ARE CONTENDING THAT A NEW TRIAL SHOULD BE GRANTED ON THE GROUNDS OF NEWLY DISCOVERED EVIDENCE


A district court may grant a new trial to permit a party to present newly discovered evidence if the moving party can establish that 

the evidence in question was discovered after trial;

he or she exercised due diligence to discover the evidence before the end of trial;

the evidence is material and not merely cumulative or impeaching; and

the new evidence would likely have changed the outcome of the case. 
See Far Out Productions, Inc. v. Oskar  247 F3d 986, 998 (9th Cir. 2001); see also Stephens v. Rheem Mfg. Co. 220 F3d 882, 886 (8th Cir. 2000).

USE THE WORDNG BELOW IF YOU ARE USING THE GROUNDS OF PREJUDICIAL CONDUCT BY THE COURT OR OPPOSING COUNSEL

Improper conduct by a trial judge may be grounds for a new trial.



A charge of improper conduct is sustained where a party was so seriously prejudiced as to be deprived of a fair trial. See Aggarwal v. Ponce School of Medicine  837 F2d 17, 21 (1st Cir. 1988); see also Duckett v. Godinez  67 F3d 734, 740 (9th Cir. 1995) record shows “actual bias” or leaves an “abiding impression that the jury perceived an appearance of advocacy or partiality”.

It is improper for the judge to comment on the ultimate factual issue to be resolved such as  the issue of who was negligent, who breached the contract, etc. See Pau v. Yosemite Park & Curry Co. 928 F2d 880, 885 (9th Cir. 1991); see also McCullough v. Beech Aircraft Corp. 587 F2d 754, 761 (5th Cir. 1979).

Although trial courts have wide discretion in conducting a trial when a trial judge makes prejudicial statements in the jury’s presence, the conduct is subjected to “stricter scrutiny” on appeal. Logue v. Dore 103 F3d 1040, 1046 (1st Cir. 1997).

A new trial may be ordered where the opposing counsel committed misconduct at trial that made it “reasonably probable that the verdict was influenced by prejudicial statements.”  See California Sansome Co. v. United States Gypsum  55 F3d 1402, 1405 (9th Cir. 1995); see also 

Tesser v. Board of Ed. of City School Dist. of City of New York  370 F3d 314, 321 (2nd Cir. 2004); Miksis v. Howard 106 F3d 754, 764  (7th Cir. 1997).

A motion for new trial may be granted if the party seeking a new trial makes “…. a concrete showing that the misconduct of counsel consistently permeated the entire trial from beginning to end.” See Sutkiewicz v. Monroe County Sheriff  110 F3d 352, 361 (6th Cir. 1997).
To determine the prejudicial effect of attorney misconduct, courts look to the “totality of the circumstances” and weigh such factors as the “nature of the comments, their frequency, their possible relevancy to the real issue before the jury, the manner in which the parties and the court treated the comments, the strength of the case, and the verdict itself.” See Hemmings v. Tidyman’s Inc. 285 F3d 1174, 1193 (9th Cir. 2002) (internal quotes omitted).
Counsel may commit misconduct when addressing the jury during opening statement or closing argument.  See Christopher v. State of Florida  449 F3d 1360, 1367 (11th Cir. 2006)—new trial granted where plaintiff’s closing argument prejudiced defendant’s rights because it incorrectly expanded potential grounds of liability and took away benefit defendant had won on partial summary judgment.
Failure to produce or disclose materials requested in discovery can constitute “misconduct” for purpose of Rule 59. See Jones v. Aero/Chem Corp. 921 F2d 875, 878–879 (9th Cir. 1990).
Counsel may commit misconduct for purposes of Rule 59 by introducing prejudicial testimony in violation of an in limine order or the rules of evidence. See B.K.B. v. Maui Police Dept. 276 F3d 1091, 1105 (9th Cir. 2002)—defense counsel introduced prejudicial evidence regarding plaintiff’s sexual behavior in violation of FRE 412(c) procedures.

USE THE WORDING BELOW IF YOU ARE USING THE GROUNDS OF JUROR MISCONDUCT

Juror misconduct may be a ground for new trial if prejudicial to the losing party. See 

United States v. Rosenthal  454 F3d 943, 950 (9th Cir. 2006)—attorney-friend communicated extraneous information to juror to follow judge’s instructions regarding applicable law or risk getting into trouble (new trial granted); see also Anderson v. Ford Motor Co. 186 F3d 918, 920 (8th Cir. 1999); see also Atlantic Research Marketing Systems, Inc. v. Troy  659 F3d 1345, 1358–1361 (Fed. Cir. 2011)—juror introduced device acquired outside courtroom to jury deliberations (district court denial of motion for mistrial reversed).

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
///

///

///

///


C . 
THE MOVING PARTY HAS MET THEIR BURDEN OF SHOWING BOTH INJURY AND CIRCUMSTANCES BEYOND THEIR CONTROL AND THAT A MISCARRIAGE OF JUSTICE WILL RESULT IF THE JUDGMENT IS NOT VACATED AND A NEW TRIAL GRANTED

Defendant has met their burden required for relief under Rule 59(a) in that Be sure to provide some very specific facts supporting your motion. You must show AS MUCH FACTS AND EVIDENCE THAT YOU CAN SUPPORTING YOUR GROUNDS AND YOUR CONTENTION that the judgment should be vacated to prevent A MISCARRIAGE OF JUSTICE and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation and cite to the attached declaration and any exhibits.
Because Defendant has met their burden as described above this Court should exercise its discretion and prevent a manifest injustice by vacating the judgment as the Ninth Circuit Court of Appeals has ruled that the Federal Rules of Civil Procedure have a strong, underlying policy that favors a decision on the merits. Eitel v. McCool, 782 F.2d 1470, 1471-72 (9th Cir. 1986).
Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

///

///

///


D. 
IT IS WELL SETTLED THAT THE FEDERAL RULES OF CIVIL PROCEDURE ARE TO BE LIBERALLY CONSTRUED SO THAT CASES ARE TRIED ON THEIR MERITS

The Ninth Circuit Court of Appeal has stated that the Federal Rules of Civil Procedure, are “…to be liberally construed to effectuate the general purpose of seeing that cases are tried on the merits.” Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir. 1983) (internal citations omitted.) See also FRCP 1 “The Federal Rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.”

Thus this Court should exercise its discretion and grant this motion for new trial so that this case can be decided on its merits as the law favors. 

III.     

CONCLUSION

Based on the above, ________________ respectfully requests that the Court vacate the Judgment that was entered against them and grant a new trial so that this case can be heard on its merits, as the law favors.

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

Any Attorney or Party

Any Street
Any Town, CA 55555
714-555-5555
Any Attorney or Party

UNITED STATES BANKRUPTCY COURT
________ DISTRICT OF ______
	IN RE: ________________, 


Debtors, 

Any Plaintiff

Plaintiff, 

vs.

Any Defendant, 
Defendant.
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	Case No. 

Chapter 7

Adv. Proc No.

DECLARATION OF __________ IN SUPPORT OF MOTION FOR NEW TRIAL; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE




I, _____________________, declare as follows.


1.   
I am over the age of 18 years and am a party to this action. I have personal

knowledge of the facts stated in this declaration, and if called as a witness, could and would testify competently to the truth of the facts as stated herein.


2.   
I make this declaration in support of my motion to vacate the judgment entered on ___________ on the grounds that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE ASSERTING JUSTIFY GRANTING A NEW TRIAL SUCH AS THE VERDICT IS AGAINST THE CLEAR WEIGHT OF THE EVIDENCE, NEWLY DISCOVERED EVIDENCE, PREJUDICIAL CONDUCT BY THE COURT OR OPPOSING COUNSEL,  JUROR MISCONDUCT, ETC. and said grounds have resulted in a verdict or decision resulting in a miscarriage of justice if a new trial is not granted. 


3. 
LIST HERE ANY ADDITIONAL SPECIFIC FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT A NEW TRIAL SHOULD BE GRANTED DUE TO CIRCUMSTANCES BEYOND YOUR CONTROL AND CITE TO ANY ATTACHED EXHIBITS.

4.  
If the court does not grant the motion for a new trial that will result in a miscarriage of justice in that LIST HERE THE SPECIFIC FACTS AND EVIDENCE THAT A MISCARRIAGE OF JUSTICE WILL RESULT IF THE JUDGMENT IS NOT VACATED AND A NEW TRIAL GRANTED. 

You need to state the facts that pertain to your particular 
situation.  


Do NOT just use the wording from this sample for this paragraph.

If you have other documents that support your declaration be sure to add them as Exhibit “1”, etc.

5.  
 ADD HERE ADDITIONAL SUPPORTING FACTS AND EVIDENCE IF APPROPRIATE. 

6.  
I respectfully request that the Court vacate the Judgment entered on the grounds that a miscarriage of justice would result if the judgment is not vacated and a new trial granted. 

I declare under penalty of perjury under the laws of the United States of America and the

State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION

You may need to modify this declaration depending on which State the Court is located in and their local practice.  
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION FOR NEW TRIAL; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS

- 2 –

NOTICE OF MOTION AND MOTION FOR NEW TRIAL

