

Any Attorney or Party
Any Street
Any Town, CA 55555
714-555-5555
Any Attorney or Party
UNITED STATES BANKRUPTCY COURT
__________ DISTRICT OF ________
	IN RE: ________________, 


Debtors, 
Any Plaintiff

Plaintiff, 

vs.

Any Defendant, 
Defendant.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)
	Case No. 

Chapter 7

Adv. Proc No.

NOTICE OF MOTION AND MOTION TO CORRECT CLERICAL ERROR; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _______________; EXHIBITS
DATE:

TIME: 

PLACE



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  _____ will move this Court for an 
order correcting the following clerical errors:  LIST HERE THE CLERICAL ERRORS THAT 
YOU WANT THE COURT TO ORDER CORRECTED on the grounds that the clerical errors 
constitute a clerical mistake or a mistake arising from oversight or omission whenever one is found in 
a judgment, order or other part of the record as more fully set forth in the declaration of ________ 
and exhibits attached thereto.


This motion is made pursuant to Federal Rule of Civil Procedure 60(a) (“Rule 60”) and 

Federal Rule of Bankruptcy Procedure 9024 and shall be based upon this notice, the attached 

Memorandum of Points and Authorities, the declaration of _________ and exhibits attached thereto, 

the complete files and records of this action, and such  other and further oral and documentary 

evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY


Modify these paragraphs to suit your particular situation. Do NOT just use the wording here unless it definitely applies to your situation.
MEMORANDUM OF POINTS AND AUTHORITIES
I.

STATEMENT OF FACTS
DESCRIBE THE CASE AND PROVIDE SOME RELEVANT INFORMATION SUCH AS DATE OF FILING AND CHAPTER, ETC. 


NAME AND CAPACITY OF MOVING PARTY contends that the Court should grant their 

motion for an order correcting the following clerical errors LIST HERE THE CLERICAL 

ERRORS THAT YOU WANT THE COURT TO ORDER CORRECTED on the grounds that 

the clerical errors constitute a clerical mistake or a mistake arising from oversight or omission 
whenever one is found in a judgment, order or other part of the record as more fully set forth in the 

declaration of ________ and exhibits attached thereto.


This motion is made on the grounds that said clerical error has caused the court docket to not accurately reflect the outcome indicated when the order was made as more fully set forth in the declaration(s) of MOVING PARTY and exhibits attached thereto, concurrently filed and served herewith and incorporated herein by reference. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

///

///

///
///
II.

LEGAL ARGUMENT
A. 
THIS COURT HAS THE STATUORY AUTHORITY TO GRANT THIS MOTION AND ORDER THAT THE CLERICAL ERRORS BE CORRECTED IN ORDER THAT THE RECORDS OF THE COURT SHALL REFLECT THE ACTUAL ORDER MADE
Federal Rule of Civil Procedure 60(a), made applicable by Federal Rule of Bankruptcy 

Procedure 9024, provides that “[t]he court may correct a clerical mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order or other part of the record.  The court may do so on motion or on its own, with or without notice.”

The bankruptcy court is entitled to modify an order under Rule 60(a) if the error was mechanical in nature rather than the result of a deliberate choice and the modification reflects the intent of the bankruptcy court at the time of the hearing.  11 C. Wright & Miller, Federal Practice and Procedure § 2854 at 441 (2d ed. 1995, Supp. 2011).


The moving party is not asking the Court to revisit its legal analysis, nor is it asking that the Court correct an error of substantive judgment.  The error in this instance is clerical in nature. 
Under Civil Rule 60(a), a bankruptcy court may “correct a clerical mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order, or other part of the record.”  Relief under Civil Rule 60(a) is not limited to clerical mistakes committed only by the clerk; the rule applies to mistakes by the court, the parties, and the jury as well.  Day v.  McDonough, 547 U.S. 198, 210–11 (2006)); see also Warner v. Bay St. Louis, 526 F.2d 1211, 1212 (5th Cir. 1976) (mistakes correctable by [Civil] Rule 60(a) are “not necessarily made by the clerk”); Pattiz v. Schwartz, 386 F.2d 300, 303 (8th Cir. 1968) (mistakes by parties correctable by [Civil] Rule 60(a)). Corrections pursuant to Civil Rule 60(a) have no time limit.

Modify these paragraphs to suit your particular situation. Do NOT just use the wording here unless it definitely applies to your situation.
B. 
THE MOVING PARTY HAS MET THEIR BURDEN OF SHOWING THAT THE RECORDS OF THE COURT CONTAIN CLERICAL ERRORS AND SHOULD THEREFORE BE CORRECTED SO THAT THE COURT RECORDS REFLECT THE ACTUAL ORDERS OF THE COURT
MOVING PARTY contends that they have met their burden and requests that this court consider the facts detailed in the declaration of MOVING PARTY and exhibits attached thereto which clearly show a clerical error in recording the order entered on LIST DATE in that that the records of the Court contain clerical errors and should therefore be corrected in that LIST HERE THE CLERICAL ERRORS THAT YOU WANT THE COURT TO ORDER CORRECTED on the grounds that the clerical errors constitute a clerical mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order or other part of the record as more fully set forth in the declaration of ________ and exhibits attached thereto.

The records of the Court do not correctly reflect the actual orders of the Court in that the clerk made an indexing error wherein currently it erroneously appears that an entire Objection to a Proof of Claim was denied by the judge, when there's never been any hearing on the Objection.  And therefore never a Proposed order on the Objection.     
The clerk scanned an order but indexed it incorrectly, attaching it to the wrong pleading , making it look like the entire Objection to a Proof of Claim had been ruled on by the judge, when in fact there has never been a hearing yet.    That order should have been indexed with the concurrently submitted Request for Entry of Default, addressed to the clerk to enter which should show the order that denied Request for Entry of Default which allows the disputed claim to proceed to adversarial rather than ruling it be disallowed simply for late response by the other side.

The two records that should be corrected relate to the Objection to a Proof of Claim and the Request for Entry of Default.  This Court should exercise its discretion and issue an order that the clerical errors be corrected. 

Modify these paragraphs to suit your particular situation. Do NOT just use the wording here unless it definitely applies to your situation.
III.

CONCLUSION

For the foregoing reasons, the motion of MOVING PARTY for an order correcting the clerical errors listed herein should be granted. 
Dated________________         
___________________________________________________

                             


ANY ATTORNEY OR PARTY

DECLARATION OF __________________ IN SUPPORT OF MOTION TO CORRECT CLERICAL ERROR

I, ________________ declare as follows:


1. 
USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


I am an attorney at law duly licensed to practice before all courts in the State of _____. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION:



I am a ___________ in above-entitled proceedings. I am over the age of 18 years and have 

personal knowledge of the facts stated in this declaration, and if called as a witness, could and would 

testify competently to the truth of the facts as stated herein.
2. 
I make this declaration in support of the MOVING PARTY’s motion for an order correcting the following clerical errors that appear in the records of this Court. 


LIST HERE IN DETAIL THE CLERICAL ERRORS. 


3.
 ADD ADITIONAL FACTS AS APPROPRIATE. IF YOU HAVE DOCUMENTS THAT SUPPORT THE MOTION ADD THEM AS EXHIBIT “1” ETC, 


4.
The order entered on LIST DATE should be corrected in the following manner and upon the grounds stated below.  


LIST HERE IN DETAIL HOW THE ORDER OR JUDGMENT THAT WAS ENTERED SHOULD BE CORRECTED TO REFLECT THE ACTUAL ORDER OR JUDGMENT OF THE COURT.  BE SURE TO ATTACH ANY RELEVANT DOCUMENTS AS EXHIBITS “1”, ETC.  

5. 
The following relevant documents are attached to this declaration and incorporated herein by reference. 


Exhibit “1”
LIST DATE AND DESCRIPTION OF DOCUMENT

Exhibit “2”
LIST DATE AND DESCRIPTION OF DOCUMENT

Exhibit “3”
LIST DATE AND DESCRIPTION OF DOCUMENT

Exhibit “4”
LIST DATE AND DESCRIPTION OF DOCUMENT

Exhibit “5”
LIST DATE AND DESCRIPTION OF DOCUMENT

6.
The clerical errors listed above have caused the records of this Court to not accurately reflect the outcome indicated when the order or judgment was originally declared. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. Attach any relevant documents as exhibit “1”, etc . 

I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct and that this declaration is executed on _________________,20__ at __________________________, ________.






________________________________________________






NAME OF PERSON SIGNING DECLARATION
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF MOTION AND MOTION TO CORRECT CLERICAL ERROR; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _______________; EXHIBITS to the following parties:
NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
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