

Any Attorney or Party
Any Street
Any Town, CA 55555
714-555-5555
Any Attorney or Party
UNITED STATES DISTRICT COURT
___________ DISTRICT OF __________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO DISMISS FOR IMPROPER VENUE; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________
DATE:    

TIME:     

DEPT:   





TO PLAINTIFF, _______________ AND HIS ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom of the above-entitled Court located at ___________________________, Defendant _________ will move this Court for an Order dismissing the complaint.   

This Motion will be made on the grounds of lack of improper venue under the provisions of Federal Rule of Civil Procedure 12(b)(3) in that the venue chosen by Plaintiff is improper under 28 U.S.C. §1391 in that this judicial district is not “(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action.”


This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the attached declaration of __________, the complete files and records of this action and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1


MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

Describe the case and the parties and list the causes of action of the complaint.
 
Defendant contends that the complaint should be dismissed pursuant to the provisions of Federal Rule of Civil Procedure 12(b)(3) for improper venue in that the venue chosen by Plaintiff is improper under 28 U.S.C. §1391 in that this judicial district is not “(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action” as shown by the declaration of _______________________.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies 
to your particular situation.
///

///

///

///

///
///

II.

LEGAL ARGUMENT

A.     
THE COMPLAINT SHOULD BE DISMISSED AS VENUE IS IMPROPER AND PLAINTIFF BEARS THE BURDEN OF SHOWING THAT VENUE IS PROPER AS THE COURT NEED NOT ACCEPT THE PLEADINGS AS TRUE AND MAY ACCEPT EVIDENCE OUTSIDE OF THE PLEADINGS

Defendant contends that the complaint should be dismissed pursuant to the provisions of Federal Rule of Civil Procedure 12(b)(3) for improper venue in that the venue chosen by Plaintiff is improper under 28 U.S.C. §1391 in that this judicial district is not “(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action” as shown by the declaration of _______________________.

The venue chosen by Plaintiff is clearly improper as Defendant does not reside in this judicial district, nor do they do business in this judicial district, and therefore defendant is not subject to the personal jurisdiction of the Court with respect to this action.

Rule 12(b)(3) of the Federal Rules of Civil Procedure states in pertinent part that,  “(b) How to Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. But a party may assert the following defenses by motion: (3) improper venue.” 

Venue refers to the geographic specification of a proper court or courts for litigation of a civil action that is within the subject matter jurisdiction of the district courts in general.  28 U.S.C. §1390.


Under Federal Rule of Civil Procedure 12(b)(3), a party may move to dismiss an action for "improper venue." 

In deciding a Rule 12(b)(3) motion, a court need not accept the pleadings as true and may consider facts outside the pleadings. Murphy v. Schneider Nat'l, Inc., 362 F.3d 1133, 1137 (9th Cir. 2004). 

In resolving a Rule 12(b)(3) motion, the court may consider “evidence in the record beyond simply those facts alleged in the complaint and its proper attachments.” Ginter ex rel. Ballard v. Belcher, Prendergast & Laporte, 536 F.3d 439, 449 (5th Cir. 2008) (citing Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 557 (5th Cir. 2008) (“[T]he court may find a plausible set of facts by considering any of the following: (1) the complaint alone; (2) the complaint supplemented by the undisputed facts evidenced in the record; or (3) the complaint supplemented by undisputed facts plus the court's resolution of disputed facts.” (internal quotation marks omitted).


Plaintiff has the burden of establishing that venue is proper.


Once a defendant raises an objection to venue, the plaintiff bears the burden of establishing that the selected venue is proper. See Piedmont Label Co. v. Sun Garden Packing Co., 598 F.2d 491, 496 (9th Cir. 1979); see also Kaia Foods, Inc. v. Bellafiore, 70 F. Supp. 3d 1178, 1183 (N.D. Cal. 2014).


Whether venue is proper or improper is generally governed by 28 U.S.C. §1391.  The United States Supreme Court has stated that venue in federal court is generally governed by 28 U.S.C. §1391. See Atlantic Marine Constr. Co. v. United States Dist. Ct., 134 S. Ct. 568, 577 (2013). Section 1391 in relevant part provides that a "civil action may be brought in—(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action." 28 U.S.C. § 1391(b). A corporation "resides" in whatever State it is subject to personal jurisdiction. See 28 U.S.C. § 1391(c)(2); Bojorquez v. Abercrombie & Fitch, Co., 193 F.Supp.3d 1117, 1130 (C.D. Cal. 2016). 

For states with multiple federal judicial districts, a corporate defendant "resides" in "any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate state. . . ." 28 U.S.C. § 1391(d); Lindora, LLC v. Isagenix Int'l, LLC, 198 F.Supp.3d 1127, 1146 (S.D. Cal. 2016).

B.     
VENUE MUST BE PROPER AS TO EACH CAUSE OF ACTION

Generally, venue must be proper as to each cause of action. Lamont v. Haig, 590 F.2d 1124, 1136 (D.C. Cir. 1978); see also Young v. California Corr. Health Care Servs., 2014 U.S. Dist. LEXIS 163446, *4 (S.D. Cal. Nov. 21, 2014); Martensen v. Koch, 942 F.Supp.2d 983, 996 (N.D. Cal. 2013); Allstar Mktg. Grp., LLC v. Your Store Online, LLC, 666 F.Supp.2d 1109, 1126 (C.D. Cal. 2009); Multimin USA, Inc. v. Walco Int'l, Inc., 2006 U.S. Dist. LEXIS 33624, *5 (E.D. Cal. Apr. 7, 2006).

In this case venue is improper as to each and every cause of action of the complaint. Therefore the motion to dismiss should be granted on the grounds of improper venue.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies 
to your particular situation.
III.
CONCLUSION

For the foregoing reasons, Defendant requests that the Court grant their motion to dismiss for lack of personal jurisdiction under the provisions of Federal Rule of Civil Procedure 12(b)(3) on the grounds of improper venue.  


Remember to make sure that you give proper notice. You must give at least 21 calendar days notice, plus three (3) more calendar days if the notice is mailed.  
Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

DECLARATION OF ___________________

I, _______________________, declare as follows:



USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of California and am admitted to practice in the United States District Court for the ________ District of _______________. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal

knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2. 
I make this declaration in support of my motion to dismiss the complaint for improper venue under the provisions of Federal Rule of Civil Procedure 12(b)(3).


3. 
I am not, nor have I ever been, a resident of the State of __________.


4. 
I do not, nor have I ever, conducted business in the State of _________________.


5. 
I have no substantial contacts with the State of ______________.


6. 
Venue is clearly improper and this court should grant this motion.

7. 
LIST ANY ADDITIONAL FACTS THAT SUPPORT YOUR MOTION AND BE SURE TO ATTACH ANY RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC.

I declare under penalty of perjury under the laws of the State of ________ and the United States of America that the foregoing is true and correct.

Dated:________________________


_______________________________________








PERSON SIGNING DECLARATION
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF MOTION AND MOTION TO DISMISS FOR IMPROPER VENUE; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________ to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS

- 1 -
NOTICE OF MOTION AND MOTION TO DISMISS FOR IMPROPER VENUE

