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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION TO DISMISS COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES

DATE:

TIME: 

PLACE


	
	)
)
	



Plaintiff, ________________________, (“Plaintiff”) herein submits his Opposition to the 

Motion to Dismiss for failure to state a cause of action filed by Defendant, _____________________ 

(“Defendant”). 


Plaintiff contends that his complaint does in fact allege sufficient facts to state a cause of action against Defendant, and does state the particular section, namely 523(a)(2) of the Bankruptcy Code, on which Plaintiff contends that the debt owed by Defendant is non-dischargeable. Therefore, the Court should deny Defendant’s Motion. 


The Opposition to the Motion will be based on this Opposition, the attached Memorandum of 

Points and Authorities, and all pleadings and documents on file in Defendant’s bankruptcy case and 

this adversary proceeding.

This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








Any Attorney or Party
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

Plaintiff contends that Defendant is a debtor of Plaintiff, and that the debt is non-

dischargeable based on the following. 


State all facts in detail that show the false representations made by the defendant. Specifically what was said, when it was said, where it was said. Use the wording from the complaint, not necessarily all of it but enough to ensure that you have stated a claim for fraud against the Defendant based on false representations. The following is a very brief example.  Do NOT just use the wording from this sample unless it applies to your situation. 

Plaintiff contends that Defendant is indebted to Plaintiff in the sum of $___________ on a debt for obtaining money by false pretenses, false representations and actual fraud as follows:


On or about ________________________, Defendant represented in a writing that he would pay Plaintiff the sum of $______________in a timely fashion.  See Exhibit “1” to Plaintiff’s Complaint. 


On or about __________________________, Defendant represented in a writing that he would pay Plaintiff the sum of $____________in a timely fashion.  See Exhibit “2 to Plaintiff’s Complaint”. 


The representations made by Defendant were false. The true facts were that Defendant had no intention to pay Plaintiff the amount of money that he had promised to do and only made the representations to induce Plaintiff to delay in proceeding with enforcing his Promissory Note and Deed of Trust against __________________.  Defendant knew at the time that he made the written representations that they were false. 


When Defendant made these representations he knew them to be false and

made the representations with the intention to deceive and defraud Plaintiff, and to induce him to act in reliance on the representations.


Plaintiff, at the time that the representations were made by Defendant and at the time that Plaintiff took the actions herein alleged was ignorant of the falsity of the representations made by Defendant and believed them to be true. In reliance on the representations, Plaintiff was induced to and did agree to delay in proceeding with enforcing his Promissory Note and Deed of Trust against _____________________. 


Had Plaintiff known the actual facts, he would not have taken such actions. The reliance of Plaintiff on Defendant’s representations was justified because Plaintiff had no way of knowing that the written representations made by Defendant were false, and in the exercise of reasonable diligence could not have discovered that the written representations made by Defendant were false


As a direct and proximate result of the conduct of Defendant in making

the intentional and false misrepresentations, Plaintiff has suffered damages in the amount of $_______________, plus accrued interest from and after ________________ at the highest legal rate. 


Plaintiff contends that the Complaint does in fact allege sufficient facts to state a cause of action against Defendant.  Therefore, the Court should deny Defendant’s Motion. 

///


II.  

LEGAL ARGUMENT

A.     
THE COURT SHOULD DENY DEFENDANT’S MOTION TO DISMISS AS PLAINTIFF’S COMPLAINT DOES ALLEGE SUFFICIENT FACTS TO CONSTITUTE A CAUSE OF ACTION AGAINST DEFENDANT


Pleading satisfies particularity requirement for fraud if it identifies circumstances constituting 

fraud so that defendant can prepare adequate answer from the allegations. Deutsch v. Flannery, (9th Cir.1987), 823 F.2d 1361, 1365.

Plaintiff contends that his complaint clearly satisfies the particularity requirement for fraud as it identifies the circumstances constituting fraud in enough detail for Defendant to prepare an adequate answer from the allegations. 

A motion to dismiss based on Rule 12(b)(6) challenges the legal sufficiency of the claims 
alleged.  See Parks Sch. of Bus. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). 

In considering such a motion, a court must take all allegations of material fact as true and 
construe them in the light most favorable to the nonmoving party, it is also true that "conclusory 
allegations of law and unwarranted inferences are insufficient to avoid a Rule 12(b)(6) dismissal."  


And while "a complaint need not contain detailed factual allegations . . . it must plead enough 
facts to state a claim to relief that is plausible on its face.” Cousins v. Lockyer, 568 F.3d 1063, 1067 
(9th Cir. 2009). 

And the United States Supreme Court recently stated that, “A claim has facial plausibility 
when the plaintiff pleads factual content that allows the court to draw the reasonable inference that 
the defendant is liable for the misconduct alleged." Bell Atl.  Corp. v. Twombly, 550 U.S. 544, 556 
(2007). 




In Bell Atl. Corp. v. Twombly, the Court also stated that Dismissal of a complaint 
pursuant to Federal Rule of Civil Procedure 12(b)(6) is appropriate only when the complaint does 
not give a defendant fair notice of a legally cognizable claim and the basis on which it rests. Bell Atl.
Corp. v. Twombly supra at 555.

The U.S. Supreme Court stated: "The issue is not whether a plaintiff will ultimately prevail 

but whether the claimant is entitled to offer evidence in support of the claims. Indeed it may appear on the face of the pleadings that a recovery is very remote and unlikely, but that is not the test." Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).


Rather, "a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief." Conley v. Gibson, 355 U.S. 41, 45-46 (1957).


Dismissal of a complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) is appropriate 
only when the complaint does not give a defendant fair notice of a legally cognizable claim and the 
basis on which it rests. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 


In considering whether the complaint is sufficient to state a claim, a court will take all material allegations as true and construe them in the light most favorable to the plaintiff. NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir.1986).


“In reviewing the allegations, this Court construes the complaint in a light most favorable to the  plaintiff, accepting all of the factual allegations as true and determines whether the plaintiff can prove no set of facts in support of his claims that would entitle him to relief."  Arrow v. Fed. Reserve Bank of St. Louis, 358 F.3d 392, 393 (6th Cir.  2004). 


If the complaint is construed in a light most favorable to Plaintiff it is clear that Plaintiff can in fact prove a set of facts in support of his claims that would entitle him to relief. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

B.     
THE COURTS HAVE RULED THAT A MOTION TO DISMISS UNDER RULE 12(b) IS DISFAVORED AND IS RARELY GRANTED


Numerous Appellate Courts have ruled that a Motion to Dismiss under Rule 12(b) is disfavored and is rarely granted. 


Hall v. City of Santa Barbara, 833 F.2d 1270, 1274 (9th Cir. 1986).  ("It is axiomatic that  '[the motion to dismiss for failure to state a claim is viewed with disfavor and is rarely granted.'")  (quoting 5 Charles Alan Wright & Arthur R. Miller, Federal Practice & Procedure  1357, at 598.)


A motion to dismiss under Rule 12(b)(6) is disfavored and rarely granted. Harris v. Am. Postal Workers Union, 198 F.3d 245 (6th Cir. 1999) (unpublished) (citing Conley, 355 U.S. at 45- 46); see also S. Christian Leadership Conference v. Supreme Court, 252 F.3d 781, 786 (5th Cir. 2001) (stating that dismissals for failure to state a claim under Rule 12(b)(6) are disfavored); Lone  Star Indus., Inc. v. Horman Family Trust, 960 F.2d 917, 920 (10th Cir. 1992) ("A motion to dismiss for failure to state a claim is viewed with disfavor, and is rarely granted.") (internal quotations omitted).

///

///

///

///

///

D.    
DISMISSAL OF A COMPLAINT WITHOUT LEAVE TO AMEND IS IMPROPER UNLESS IT IS CLEAR THAT THE COMPLAINT CANNOT BE SAVED BY ANY AMENDMENT

The Ninth Circuit has ruled that the dismissal of a complaint without leave to amend is improper unless it is clear that the complaint could not be saved by any amendment. 



Dismissal without leave to amend is improper unless it is clear, upon de novo review,vthat the complaint could not be saved by any amendment." Schneider v. California DOC, 151 F.3d 1194, 1196 (9th Cir. 1998).


"Amendment should be refused only if it appears to a certainty that plaintiff cannot state a claim." Wright and Miller, Federal Practice and Procedure, vol 5A, 1357. 

III. 
CONCLUSION

For the foregoing reasons, Plaintiff requests that the Court deny Defendant’s Motion to 

Dismiss, or in the event that the Court is inclined to grant the Motion, that Plaintiff be granted leave 

to amend his Complaint.

Dated_________________________


_______________________________________








Any Attorney or Party

PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as:  OPPOSITION TO MOTION TO DISMISS COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES to the following parties:
ADDRESS OF ATTORNEY FOR OTHER PARTY, OR OTHER PARTY 
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of _____________ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________
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