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________________ DISTRICT OF _________________
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	Case No. 
NOTICE OF MOTION AND MOTION FOR SUBSTITUTION OF ___________ AS PLAINTIFF; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF __________; EXHIBITS
DATE:
                                                           TIME:
                                                          DEPT:





To subscribe to my FREE weekly legal newsletter visit 

http://freeweeklylegalnewsletter.gr8.com/ and enter your e-mail 

address.  


To view over 300 sample legal documents for California and Federal litigation visit: http://www.scribd.com/LegalDocsPro 


Be sure to remove this notice and all other notices before using this document.   SEQ CHAPTER \h \r 1



 SEQ CHAPTER \h \r 1TO: DEFENDANT ____________ AND THEIR ATTORNEY OF RECORD HEREIN:


PLEASE TAKE NOTICE that on _________________, at _______.m. or as soon thereafter 

as the matter may be heard, in Department ________ of the above-entitled court, located at 
_________________________________________,  ______________________will and  hereby does move this Court,  pursuant to Federal Rule of Civil Procedure 25(a)(1) for an order allowing the action to be continued by _________, individually; as Trustee; or as the executor for______________’s estate.  The motion will be made on the ground that ______, the plaintiff in the above-entitled action, has died and on the ground that _______ is the proper party as either the sole trustee of the ________ Trust, the sole beneficiary and distributee of the trust, or as the personal representative of __________’s estate. 


This motion is based upon this notice, the attached memorandum of points and authorities, the declaration of __________ and Exhibits attached thereto, concurrently filed and served herewith, and upon such oral and documentary evidence as may be presented to the Court at the time of the hearing.
 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY

Be sure to check your local rules to determine if there are any special requirements for filing a motion for substitution of plaintiff under Rule 25(a)(1) of the Federal Rules of Civil Procedure.  



 SEQ CHAPTER \h \r 1MEMORANDUM OF POINTS AND AUTHORITIES

I.

PRELIMINARY STATEMENT


Plaintiff, _____________ (“Plaintiff”) hereby submits their memorandum of points and authorities in support of this motion seeking an order,  pursuant to Federal Rule of Civil Procedure 25(a)(1) for an order allowing the action to be continued by _________, individually; as Trustee; or as the executor for______________’s estate.  The motion will be made on the ground that ______, the plaintiff in the above-entitled action, has died and on the ground that _______ is the proper party as either the sole trustee of the ________ Trust, the sole beneficiary and distributee of the trust, or as the personal representative of __________’s estate.  Plaintiff ______________ (“_________”) commenced this action, individually and doing business as ____________ on ______ by filing the original complaint in this action.  On_____________, plaintiff ___________ died while residing in _______ County. ____ decl. ¶ __.  


Upon ___________’s death, ____________ became the sole trustee of the 
Trust created by the _________ Trust Agreement dated __________, by _______________as Trustor.  ______________is also the sole beneficiary of the Trust pursuant to Article IV, Section D of the Trust.   See the ____ decl., Exhibit __.  Thus, he would qualify as the successor in interest both as trustee and in an individual capacity as the sole beneficiary of the trust property given that the time for distribution of the trust property passed 60 days after _____ death.  _____decl. ¶ __.


The Transfer of Assets attached as Schedule A to the Trust Agreement contains a provision in which _________ grants, transfers and conveys to the Trustee of the __________ Trust (“Trust”), all of her right, title and interest in and to … “all other real and personal property that I own now or acquire later during my lifetime…”.  (See _______Trust, decl., Exhibit __.  Unfortunately, defendant __________ has disputed the interpretation or validity of the transfer clause in the trust instrument, and thus questions whether the decedent’s furniture design business and the associated intellectual property rights that are the subject of this action are included within that provision as ____________’s personal property.


However, regardless of whether or not the assets are determined to be property of the

trust or property of ____________’s estate, ________ is still the decedent’s successor in interest and has succeeded to the decedent’s interest in this action.  ________ decl. ¶ __.  For _________________ is also the appointed executor of ______’s will.  As the executor or personal representative of the decedent’s estate, _________ is a proper party for substitution if it is determined that the assets were not included in the trust.  Moreover, since the pour over will bequests her entire estate to the Trustee of the _________ Trust, __________ as trustee is also the sole beneficiary of _________’s estate.  decl. ¶ ___.


On ________, William Giffen filed a petition in the ___________ Superior Court Probate Division for a declaration as to whether the assets were in fact included within the ____________________ Trust.

II.

ARGUMENT


A.
THE COURT HAS THE STATUTORY AUTHORITY TO SUBSTITUTE 
________ IN PLACE OF PLAINTIFF

Federal Rule of Civil Procedure 25(a)(1) states in pertinent part that, “If a party dies and the claim is not extinguished, the court may order substitution of the proper party. A motion for substitution may be made by any party or by the decedent's successor or representative.”


Ordinarily, the deceased’s legal representative (e.g., executor or administrator) is the  

“proper party” to be substituted.  However, once the estate has been distributed, the distributees are also “proper parties” for substitution under Rule 25(a)(1).  McSurely v. McClellan, 753 Fed.2d 88, 98 (D.C. Cir. 1985); Sinito v. United States Dept. of Justice, 176 Fed.3d 512, 516 (D.C. Cir. 1999).

“The language of Fed.R.Civ.P. 25(a)(1) is permissive. Currently, Rule 25 provides, "If a party dies and the claim is not extinguished, the court may order substitution of the proper party." This court has noted, "The decision whether to substitute parties lies within the discretion of the trial judge and he may refuse to substitute parties in an action even if one of the parties so moves." However, the Advisory Committee on the 1963 amendments to Fed.R.Civ.P. 25 intended that motions to substitute be freely granted. See Fed.R.Civ.P. 25, advisory committee note of 1963 ("A motion to substitute made within the prescribed time will ordinarily be granted, but under the permissive language of the first sentence of the amended rule (`the court may order') it may be denied by the court in the exercise of a sound discretion if made long after the death ... and circumstances have arisen rendering it unfair to allow substitution."). With this historical context in mind, we consider appellants' claim that they are the proper parties for substitution. It is well-established that a decedent's legal representative may substitute as plaintiff for the decedent in a cause of action.” In re Baycol Products Litigation, 616 F. 3d 778, 783 (8th Cir. 2010) (citations and quotations omitted).

And when probate is avoided through the use of a trust instrument, then the successor trustee is also a proper successor in interest. 

_________ is the proper party as Trustee of the Trust


___________ contends that the transfer clause in the ______ Trust was plainly intended to

encompass all of __________‘s assets, including the furniture business and its intellectual property rights.  And contends that the validity of the trust for this purpose will quickly be

affirmed by the ________ Probate Court.  If these contentions are correct, then ______ is clearly the property successor for substitution under Rule 25.  For when probate is avoided through the use of a trust instrument, then the successor trustee is the proper successor in interest.  Bracken v. Harris & Zide, L.L.P., 219 F.R.D. 481, 48 (N.D. Cal. 2004).

___________ is the proper party individually as the sole distributee


If the contention is correct that ___________’s furniture business and its intellectual property rights were assets of the Trust then _________, individually, is also the property successor as the sole distributee of the Trust assets.  In addition to being the trustee, __________ also became the sole beneficiary of the trust assets having survived the Trustor (_______) by sixty days.  See _____decl., Exhibit __ at Art. IV(D) and (G).  Thus, the entire trust estate, including the furniture business and intellectual property rights that are the subject of this lawsuit, can be distributed to _________ in his individual capacity.

___________is the proper party as the personal representative


In the event it is determined that the assets were not included in the trust, _______is

undoubtedly still the proper party for substitution as the appointed executor or personal

representative of __________’s last will and testament.  _______ decl., Exhibit __. Moreover,

since the pour over will bequests her entire estate to the trustee of the _______ Trust, ____________as trustee is also the sole beneficiary of ________’s estate. Probating the will instead of distributing the property pursuant to the Trust will not in any way change the

end result.  ___________is the proper party for substitution

_________ has standing as the proper party


_____________commenced this action in her individual capacity rather than as trustee of the _________ Trust.   Since it is contended that the transfer clause in the ___________ was

plainly intended to encompass __________’s furniture business and its intellectual property rights they theoretically could have also brought this action in their capacity as trustee.  However, it is established that “where the same persons are both the trustees and the beneficiaries of a trust, they may sue in their own name without mentioning the trust.”  Hassoldt v. Patrick Media Group, Inc. (2000) 84 Cal.4th 153, 170


It is clear that up until their death ______ wore all three hats.  He or she was trustor,

trustee, and beneficiary of his or her own revocable trust.  Defendant _______ has contended that ____________was the trustor and trustee, but not the not beneficiary of his or her own trust.  But _________________ is simply wrong.  As the trustor and sole trustee of his or her own revocable trust, ___________was by definition also the sole beneficiary of the trust up until her death.  Also, the trust instrument itself explicitly granted to ____________, during her lifetime, all benefits of the trust, including access to all trust income and principal.  _____ decl., Exhibit __ at Artivle IV(A).  Without doubt, ________ was the beneficiary of his or her own trust, and thus fully authorized to file this lawsuit in his or her own name.


Again, whether ________ initially brought this lawsuit in his or her own name or as trustee does not in any way change the end result.  Either way, ______ is the proper party for substitution under Rule 25.

In the alternative good cause exists to extent the time for substitution


Based on the foregoing, it is contended that ________ should be substituted as the decedent’s successor in interest regardless of whether the subject property is determined to be

part of ________’s trust or his or her estate.  However, in the event this Court needs to first

determine which hat _________ actually wears with regards to the assets (distributee, trustee or

personal representative) then good cause exists to extent the time for substitution pursuant to

Federal Rule of Civil Procedure 6(b)(1).  In that event, the time for substitution should be

extended pending a determination by the ______ Probate Court as to whether the subject assets were in fact included within the __________Trust.  At that time _________ could be substituted for the plaintiff as either the personal representative or the trustee/distributee.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 
III.

CONCLUSION


For the foregoing reasons, _________ should be substituted for plaintiff in this matter as the decedent’s successor in interest.

 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY
 SEQ CHAPTER \h \r 1DECLARATION OF _______________

I, __________, declare:



USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of _______________and am admitted to practice in the United States District Court for the ________ District of _______________. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal

knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2. 
I make this declaration in support of my/Plaintiff’s motion pursuant to Federal Rule of Civil Procedure 25(a)(1) for an order allowing the action to be continued by _________, individually; as Trustee; or as the executor for______________’s estate.  The motion will be made on the ground that ______, the plaintiff in the above-entitled action, has died and on the ground that _______ is the proper party as either the sole trustee of the ________ Trust, the sole beneficiary and distributee of the trust, or as the personal representative of __________’s estate. 


3.
Attached hereto, marked as indicated below, and incorporated herein by reference are true copies of the following documents:

Exhibit 1:
Certified copy of death certificate for Plaintiff _______________;

Exhibit 2:
_________ Trust Agreement dated __________;
Exhibit 3:
Copy of petition filed in the ___________ Superior Court Probate Division for a declaration as to whether the assets were in fact included within the ____________________ Trust.

4.
Plaintiff _________ passed away on _______________. A certified copy of their death certificate is attached hereto as Exhibit “1” and incorporated herein by reference. 


5.
I am the sole successor trustee of the ________ Trust, the sole beneficiary and distributee of the trust as stated in the Trust at _____. A true and correct copy of the Trust Agreement for the ________________ Trust is  attached hereto as Exhibit “2” and incorporated herein by reference. 


6.
On_________ I filed a petition in the ___________ Superior Court Probate Division for a declaration as to whether the assets were in fact included within the ____________________ Trust.

7.
STATE HERE ANY ADDITIONAL RELEVANT FACTS THAT SUPPORT THE MOTION FOR SUBSTITUTION AND BE SURE TO ATTACH ANY RELEVANT DOCUMENTS AS EXHIBIT “4”, ETC.

8.
Accordingly, the Court is urged to grant to grant this motion and issue an order pursuant to Federal Rule of Civil Procedure 25(a)(1) for an order allowing the action to be continued by _________, individually; as Trustee; or as the executor for______________’s estate.  The motion will be made on the ground that ______, the plaintiff in the above-entitled action, has died and on the ground that _______ is the proper party as either the sole trustee of the ________ Trust, the sole beneficiary and distributee of the trust, or as the personal representative of __________’s estate. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

I declare under penalty of perjury under the laws of the State of __________ and the United States of America that the foregoing is true and correct and that this declaration is executed on __________, at _____________________, California.







_____________________________________________







NAME OF PERSON SIGNING DECLARATION

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 
 SEQ CHAPTER \h \r 1PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION FOR SUBSTITUTION OF ___________ AS PLAINTIFF; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF __________; EXHIBITS to the following parties: 
NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY WITHOUT AN ATTORNEY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.





[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

DATED: ______________  


_________________________________________







NAME OF PERSON SERVING PAPERS
- 7 -
NOTICE OF MOTION AND MOTION FOR SUBSTITITION OF PLAINTIFF

