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	UNITED STATES DISTRICT COURT
____________________DISTRICT OF _____________________________


	

	Any Plaintiff, 




Plaintiff,


v.

Any Defendants,; and DOES 1 – 10, INCLUSIVE



Defendants
	
	CASE NO. 
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT

[Filed concurrently with Memorandum of Points and Authorities; Separate Statement of Uncontroverted Facts and Conclusions of Law; Declaration of _______________ and ______; Exhibits; [Proposed] Judgment granting Summary Judgment; and Proof of Service]

Date:

Time:



Dept.:



Judge:




TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on ____________________, at ________, or as soon after that as the matter can be heard, in Dept. _______of the above-entitled Court located at ______________________________________, ___________________ will move this court for summary judgment, pursuant to Federal Rule of Civil Procedure 56 and Federal Rule of Bankruptcy Procedure 7056 on the grounds that no genuine dispute exists as to any material fact and the moving party is entitled to judgment as a matter of law.

This motion is made following the conference of counsel pursuant to Local Rule 7-3 which took place on _______________________. 

This motion is based on this notice, the memorandum of points and authorities filed herein, the declaration(s) filed by ________________, and exhibits attached thereto, the statement of uncontroverted facts and conclusions of law, the pleadings previously filed in this action, and any oral argument permitted at the hearing on this motion.

NOTE THAT YOU MUST FILE THIS MOTION NO LATER THAN 30 DAYS AFTER THE CLOSE OF ALL DISCOVERY IN THE CASE UNLESS A DIFFERENT TIME IS SPECIFIED BY A LOCAL RULE OR ORDER OF THE COURT.  IN MOST CASES YOU MUST GIVE AT LEAST 31 CALENDAR DAYS NOTICE OF THIS MOTION UNLESS A DIFFERENT TIME IS SPECIFIED BY A LOCAL RULE OR ORDER OF THE COURT. CHECK YOUR LOCAL RULES AND THE SPECIFIC RULES FOR THE JUDGE HEARING YOUR CASE BEFORE YOU FILE THIS MOTION
Dated:______________


_____________________________________________
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I.
STATEMENT OF FACTS

Plaintiffs filed suit against Defendants on or about ___________ alleging: Add some brief facts regarding the lawsuit such as breach of contract, etc.   See Plaintiffs complaint on file. 


Plaintiff contends that they are entitled to summary judgment in their favor on the grounds that they have met their burden of showing that each element of the cause of action in question has been proved, and that there is no defense thereto in that LIST HERE THE SPECIFIC FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT YOU HAVE PROVED EACH ELEMENT OF YOUR CAUSE OR CAUSES OF ACTION AND THAT THERE IS NO DEFENSE THERETO AND CITE TO ANY DECLARATIONS AND ATTACHED EXHIBITS SUCH AS DISCOVERY RESPONSES, DEPOSITION TRANSCRIPTS, ETC., THAT SUPPORT YOUR CONTENTION THAT THERE IS NO GENUINE ISSUE OF ANY MATERIAL FACT REQUIRING A TRIAL. 

Plaintiff further contends that because they have met their burden, the burden is now on defendant to present admissible evidence establishing that genuine triable issues exist on one or more material facts in order to avoid summary judgment. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. You need to state the specific facts and cite to the evidence to support your motion for summary judgment. 

II. 

ARGUMENT


A. 
SUMMARY JUDGMENT IS PROPERLY GRANTED WHERE THERE IS NO 
GENUINE DISPUTE AS TO ANY MATERIAL FACT AND THE MOVANT IS 
ENTITLED TO JUDGMENT AS A MATTER OF LAW

Summary judgment is proper where “the movant shows that there is no genuine dispute as

to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.

56(a). 


And summary judgment is authorized in adversary proceedings pursuant to Fed. R. Bkr. P. 7056 which states that, “Rule 56 F.R.Civ.P. applies in adversary proceedings, except that any motion for summary judgment must be made at least 30 days before the initial date set for an evidentiary hearing on any issue for which summary judgment is sought, unless a different time is set by local rule or the court orders otherwise.”
The moving party has the burden of demonstrating the absence of a genuine issue of fact for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). 


Because plaintiff has met their burden of proving each element of the causes of action entitling them to judgment in that LIST HERE THE SPECIFIC FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT YOU HAVE PROVED EACH ELEMENT OF YOUR CAUSE OR CAUSES OF ACTION AND THAT THERE IS NO DEFENSE THERETO AND CITE TO ANY DECLARATIONS AND ATTACHED EXHIBITS SUCH AS DISCOVERY RESPONSES, DEPOSITION TRANSCRIPTS, ETC., THAT SUPPORT YOUR CONTENTION THAT THERE IS NO GENUINE ISSUE OF ANY MATERIAL FACT REQUIRING A TRIAL. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. You need to state the specific facts and cite to the evidence to support your motion for summary judgment. 

 
B.
IT IS WELL ESTABLISHED THAT ONCE THE MOVING PARTY HAS MET 
ITS BURDEN THE OPPOSING PARTY MAY NOT REST UPON MERE DENIALS 
BUT MUST SET FORTH SPECIFIC FACTS SHOWING A GENUINE ISSUE OF 
MATERIAL FACT FOR TRIAL
Once the moving party meets its burden, a party opposing a properly made and supported motion for summary judgment may not rest upon mere denials but must set out specific facts showing a genuine issue for trial. Anderson v. Liberty Lobby, Inc., supra, 477 U.S at 250; Fed. R. Civ. P. 56(c), (e); see also Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989) (“A summary judgment motion cannot be defeated by relying solely on conclusory allegations unsupported by factual data.”). 
In particular, when the non-moving party bears the burden of proving an element essential to its case, that party must make a showing sufficient to establish a genuine issue of material fact with respect to the existence of that element or be subject to summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

The complaint filed by plaintiff clearly alleges sufficient facts to establish each and every required elements of all causes of action contained therein.  The answer filed by defendant consists of nothing but “boilerplate” affirmative defenses which fail to state facts sufficient to constitute affirmative defenses and the discovery responses provided by defendant are also deficient in that LIST HERE THE REASONS WHY THE ANSWER OF DEFENDANT IS NOT SUFFICIENT AND THEIR DISCOVERY RESPONSES ARE ALSO DEFICIENT AND DO NOT RAISE ANY GENUINE ISSUE OF MATERIAL FACT .

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. You need to state the specific facts and cite to the evidence to support your motion for summary judgment. 

 
C.
 AN ISSUE OF FACT IS NOT ENOUGH TO DEFEAT SUMMARY 
JUDGMENT AS THERE MUST BE A GENUINE ISSUE OF MATERIAL FACT, A 
DISPUTE CAPABLE OF AFFECTING THE OUTCOME OF THE CASE


Plaintiff has met their burden of producing admissible evidence on each element of their causes of action entitling them to judgment.   

“An issue of fact is not enough to defeat summary judgment; there must be a genuine issue of material fact, a dispute capable of affecting the outcome of the case.” American International Group, Inc. v. American International Bank, 926 F.2d 829, 833 (9th Cir. 1991) (Kozinski, dissenting).

In other words, summary judgment is proper “after adequate time for discovery and upon

motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.” 
Celotex Corp. v. Catrett, supra, 477 U.S. 317 at 322. 


An issue is genuine if evidence is produced that would allow a rational trier of fact to reach a

verdict in favor of the non-moving party. Anderson, 477 U.S. at 248. “This requires evidence, not speculation.” Meade v. Cedarapids, Inc., 164 F.3d 1218, 1225 (9th Cir. 1999).

Although the party opposing summary judgment is entitled to the benefit of all reasonable inferences, “inferences cannot be drawn from thin air; they must be based on evidence which, if believed, would be sufficient to support a judgment for the nonmoving party.” American International Group, 926 F.2d at 836-37. 

In that regard, “a mere ‘scintilla’ of evidence will not be sufficient to defeat a properly supported motion for summary judgment; rather, the nonmoving party must introduce some ‘significant probative evidence tending to support the complaint.’” Summers v. Teichert & Son, Inc., 127 F.3d 1150, 1152 (9th Cir. 1997).

III.
CONCLUSION

Based on the above, plaintiff________________ respectfully requests that the Court  
grant this motion for summary judgment on the grounds that there is no genuine dispute as to any material fact and plaintiff is entitled to judgment as a matter of law. 

Dated:______________


_____________________________________________





ANY ATTORNEY OR PARTY


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.  
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	UNITED STATES DISTRICT COURT
____________________DISTRICT OF _____________________________


	

	Any Plaintiff, 




Plaintiff,


v.

Any Defendants,; and DOES 1 – 10, INCLUSIVE



Defendants
	
	CASE NO. 
STATEMENT OF UNCONTROVERED FACTS AND CONCLUSIONS OF LAW IN SUPPORT OF ______________ ‘ MOTION FOR SUMMARY JUDGMENT AGAINST ___________
[Filed concurrently with Memorandum of Points and Authorities; Declarations of _______________ and ______; Exhibits; [Proposed] Judgment granting Summary Judgment ; and Proof of Service]

Date:

Time:



Dept.:



Judge:




	Pursuant to Local Rule 56-1, plaintiff files the following Statement of Uncontroverted Facts and Conclusions of Law in support of its Motion for Summary Judgment.

	

	

	


STATEMENT OF UNCONTROVERTED FACTS AND CONCLUSIONS OF LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
	Moving Party's Uncontroverted Facts: 


	Moving Party's Supporting Evidence:

	1.
State your first uncontroverted fact.

	Cite to the evidence such as Declaration of __________, 
page __, line ___, etc. or 
 attached Exhibit “__” etc. 



	2.
 State your second uncontroverted fact and modify this document to suit your particular needs.


	Cite to the evidence such as Declaration of __________, 
page __, line ___, etc. or 
 attached Exhibit “__” etc. 



	3.

	

	4.


	

	5.

	

	6.

	

	7.

	

	8.

	

	9.

	

	10.

	

	11.

	

	12.

	



Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. Add or delete any numbers above to suit your particular situation. 
Dated________________         _____________________________________________________
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	UNITED STATES DISTRICT COURT
____________________DISTRICT OF _____________________________


	

	Any Plaintiff, 




Plaintiff,


v.

Any Defendants,; and DOES 1 – 10, INCLUSIVE



Defendants
	
	CASE NO. 
DECLARATION OF _______ IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT; EXHIBITS

[Filed concurrently with Memorandum of Points and Authorities; Statement of Uncontroverted Facts and Conclusions of Law; [Proposed] Judgment granting Summary Judgment; and Proof of Service]

Date:

Time:



Dept.:



Judge:




DECLARATION OF 
DECLARATION OF

I, _____________________, declare as follows.


1.   
I am over the age of 18 years and am a party to this action. I have personal knowledge 
of the facts stated in this declaration, and if called as a witness, could and would testify competently 
to the truth of the facts as stated herein.


2.   
I make this declaration in support of my motion for summary judgment against defendant _________________.

3.  
I discussed and attempted to resolve the issues raised in this motion with the opposing counsel in this case on LIST DATE.


4. 
I have proved each and every element of all causes of action contained in the complaint in that LIST HERE THE SPECIFIC FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT YOU HAVE PROVED EACH AND EVERY ELEMENT OF ALL CAUSES OF ACTION CONTAINED IN THE COMPLAINT. 

5.  
Attach any documents that support your contentions as exhibit “1”, etc.  


You need to state the facts that pertain to your particular situation. Do NOT just use the wording here. Add as many details as you can to support your motion for summary judgment. 


6.  
ADD MORE DETAILS HERE AS NEEDED.  


7.   
I respectfully request that the Court grant my motion and enter summary judgment in 

my favor and against defendant on the grounds that there is no genuine dispute as to any material fact 

and I am entitled to judgment as a matter of law. 


I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated:_________________                         
_____________________________________________







NAME OF PERSON SIGNING DECLARATION


I, _____________________, declare as follows.
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Any Street
Any Town, CA 
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	UNITED STATES DISTRICT COURT
____________________DISTRICT OF _____________________________


	

	Any Plaintiff, 




Plaintiff,


v.

Any Defendants,; and DOES 1 – 10, INCLUSIVE



Defendants
	
	CASE NO. 
(PROPOSED) JUDGMENT GRANTING SUMMARY JUDGMENT

Date:

Time:



Dept.:



Judge:





The motion for summary judgment filed by ___________________________ came on for hearing on ______________________, the Honorable ________________________, presiding. ________________________________________________, appeared for Plaintiff, and _____________________________, appeared for Defendant.


After full consideration of the evidence submitted by the parties, it appears and the court determines that NO genuine dispute exists as to the following material facts.


1. 
On the first cause of action for LIST NAME OF CAUSE OFACTION no genuine dispute exists in that plaintiff has proved each and every element of LIST HERE THE REQUIRED ELEMENT OR ELEMENTS OF THE CAUSE OF ACTION as shown by the complaint of plaintiff, the declaration of ________ and exhibit __ attached thereto, and the Statement of Uncontroverted Facts and Conclusions of Law. 


2.
On the second cause of action for LIST NAME OF CAUSE OFACTION no genuine dispute exists as to any material fact in that plaintiff has proved each and every element of LIST HERE THE REQUIRED ELEMENT OR ELEMENTS OF THE CAUSE OF ACTION  as shown by the complaint of plaintiff, the declaration of ________ and exhibit __ attached thereto,  and the Statement of Uncontroverted Facts and Conclusions of Law. 


3.
On the third cause of action for LIST NAME OF CAUSE OFACTION no genuine dispute exists as to any material fact in that plaintiff has proved each and every element of LIST HERE THE REQUIRED ELEMENT OR ELEMENTS OF THE CAUSE OF ACTION as shown by the complaint of plaintiff, the declaration of ________ and exhibit__ attached thereto,  and the Statement of Uncontroverted Facts and Conclusions of Law. 


IT IS HEREBY ORDERED that Plaintiff’s motion for summary judgment is GRANTED. 
Dated: ________________   

___________________________________________________






UNITED STATES BANKRUPTCY JUDGE

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. Also be sure to serve a copy of this proposed judgment with your motion, and lodge with the Court along with a proof of service. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. Also be sure to serve a copy of this proposed judgment with your motion, and lodge with the Court along with a proof of service. 
 SEQ CHAPTER \h \r 1PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: _____________________________________.


On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; STATEMENT OF UNCONTROVERTED FACTS AND CONCLUSIONS OF LAW; DECLARATION OF _________________; EXHIBITS; (PROPOSED) JUDGMENT GRANTING SUMMARY JUDGMENT to the following parties:
NAME AND ADDRESS OF ATTORNEY OR DEFENDANT WITHOUT AN ATTORNEY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

DATED: ______________







_______________________________________ 








NAME OF PERSON SERVING PAPERS

- 1 -


