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UNITED STATES DISTRICT COURT
_______ DISTRICT OF ______________
	Any Plaintiff, 


Plaintiff,


vs.
Any Defendants, 



Defendants.

	)

)

)

)

)

)

)
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)

)
)

)

)

)

)

)

)
	Case No.  
NOTICE OF MOTION AND MOTION FOR DISMISSAL PURUSANT TO FEDERAL RULE OF CIVIL PROCEDURE 41(a)(2) MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________; EXHIBITS
DATE:

TIME: 

PLACE:




TO DEFENDANTS, _________________________________, AND  THEIR ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on ________, at ______M., or as soon thereafter as the matter may be heard, in Courtroom _____ of the above-entitled Court located at ___________________, Plaintiff, ___________________will and does move this Court for an Order dismissing this case LIST HERE WHETHER DISMISSAL SHOULD BE WITH OR WITHOUT PREJUDICE under Rule 41(a)(2) of the Federal Rules of Civil Procedure.


This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the declaration of ____________ and exhibits attached thereto, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.  Also be sure to check your local rules to determine if they have any special requirements for a motion to dismiss such as a meet and confer requirement, etc. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

DESCRIBE THE CASE AND PROVIDE SOME RELEVANT INFORMATION SUCH AS TYPE OF CASE, ETC.

Plaintiff ________ (Plaintiff) filed their case on ___________ and Defendant _____________ (Defendant) filed an answer on ________.  See the complaint and answer on file. 

Plaintiff contends that this Court should dismiss this case LIST HERE WHETHER DISMISSAL SHOULD BE WITH OR WITHOUT PREJUDICE under Rule 41(a)(2) of the Federal Rules of Civil Procedure due to the fact that LIST HERE ANY SPECIFIC FACTS THAT SUPPORT YOUR REQUEST THAT THE COURT DISMISS THE CASE as more fully set forth in the declaration of ________ and exhibits attached thereto, concurrently filed and served herewith and incorporated herein by reference. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

II.

LEGAL ARGUMENT

A. 
THIS COURT HAS THE STATUTORY AUTHORITY TO DISMISS THIS 
CASE

Plaintiff contends that this Court has the statutory authority to dismiss this case pursuant to Rule 41(a)(2) of the Federal Rules of Civil Procedure which states in pertinent part that, “Except as provided in Rule 41(a)(1), an action may be dismissed at the plaintiff’s request only by court order, on terms that the court considers proper.”

“A motion for voluntary dismissal under Rule 41(a)(2) is addressed to the district court’s sound discretion[.]” Stevedoring Servs. of Am. v. Armilla Int’l B.V., 889 F.2d 919, 921 (9th Cir. 1989).


“The purpose of the rule is to permit a plaintiff to dismiss an action without prejudice so long as the defendant will not be prejudiced, or unfairly affected by dismissal.”
Id. (citations omitted). 

B. 
DEFENDANT WILL NOT SUFFER ANY LEGAL PREJUDICE IF THIS CASE 
IS DISMISSED

Plaintiff contends that Defendant will not suffer any legal prejudice if this case is dismissed in that STATE HERE THE FACTS THAT SUPPORT YOUR CONTENTION THAT THE DEFENDANT WILL NOT SUFFER LEGAL PREJUDICE IF THE CASE IS DISMISSED.


The Ninth Circuit Court of Appeals has stated that a motion for voluntary dismissal should be granted unless a defendant can show that they will suffer legal prejudice as a result. 

Therefore, “[a] district court should grant a motion for voluntary dismissal under Rule 41(a)(2) unless a defendant can show that it will suffer some plain legal prejudice as a result.” Smith v. Lenches, 263 F.3d 972, 975 (9th Cir. 2001) (citations omitted).

“Legal prejudice” is “prejudice to some legal interest, some legal claim, [or] some legal argument.” Id. at 976 (internal quotation marks and citation omitted).

“Uncertainty because a dispute remains unresolved” or “the threat of future litigation which causes uncertainty” does not constitute plain legal prejudice.” Westlands Water Dist. v. United States, 100 F.3d 94, 96-97 (9th Cir. 1996).


“Also, plain legal prejudice does not result merely because the defendant will be inconvenienced by having to defend in another forum or where a plaintiff would gain a tactical advantage by that dismissal.” Smith, 263 F.3d at 976.

And the Ninth Circuit Court of Appeals has stated that the expenses incurred in defending against a lawsuit does not amount of legal prejudice. 

The Ninth Circuit has “explicitly stated that the expense incurred in defending against a lawsuit does not amount to legal prejudice.” Westlands, 100 F.3d at 97. The Ninth Circuit Court of Appeals also stated that, the “[i]mposition of costs and fees as a condition for dismissing without prejudice is not mandatory[.]” Westlands, 100 F.3d at 97; see also Stevedoring Servs. of Am., 889 F.2d at 921 (“[N]o circuit court has held that payment of the defendant’s costs and attorney[s’] fees is a prerequisite to an order granting voluntary dismissal. Moreover, several courts have specifically held that such payment is not required.”).
Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

III.
CONCLUSION

For the foregoing reasons, Plaintiff requests that the Court grant their motion and dismiss this case with/without prejudice. 
Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

DECLARATION OF _______________

I, __________, declare as follows:


USE THE WORDING BELOW IF AN ATTORNEY IS SIGNING


1.
I am an attorney duly admitted to practice law before the courts of the State of ___________ and duly admitted to the United States District Court for the _______ District of _____________and the attorney of record for ___________ in the above-captioned action entitled __________, now pending before this Court. 

USE THE WORDING BELOW IF A PARTY IS SIGNING


1. 
I am the STATE YOUR PARTY CAPACITY in this action. I am over the age of 18 years and have personal knowledge of the facts contained in this declaration, and if called as a witness, could and would testify competently to the following.


2.
I make this declaration in support of the motion for dismissal of this case under Rule 41(a)(2) of the Federal Rules of Civil Procedure.


3.
The Court should dismiss this case LIST HERE WHETHER DISMISSAL SHOULD BE WITH OR WITHOUT PREJUDICE under Rule 41(a)(2) of the Federal Rules of Civil Procedure due to the fact that LIST HERE ANY SPECIFIC FACTS THAT SUPPORT YOUR REQUEST THAT THE COURT DISMISS THE CASE AND BE SURE TO ATTACH ANY RELEVANT EXHIBITS AS EXHIBIT “1’, ETC.  A true and correct copy of ___________ is attached hereto as exhibit “1” and incorporated herein by reference. 

4. 
Defendant will not suffer any prejudice in that if this case is dismissed in that STATE HERE THE FACTS THAT SUPPORT YOUR CONTENTION THAT THE DEFENDANT WILL NOT SUFFER LEGAL PREJUDICE IF THE CASE IS DISMISSED AND BE SURE TO ATTACH ANY RELEVANT EXHIBITS AS EXHIBIT “1’, ETC.  A true and correct copy of ___________ is attached hereto as exhibit “2” and incorporated herein by reference. 

7. 
I request that the Court grant this motion and issue an order dismissing this case with/without prejudice. 

I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated:________________________

_____________________________________________






NAME OF PERSON SIGNING DECLARATION
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION FOR DISMISSAL PURUSANT TO FEDERAL RULE OF CIVIL PROCEDURE 41(a)(2) MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY



 
[X] (By U.S. Mail) I deposited such envelope in the mail at ______________, 


________ with postage thereon fully prepaid.  I am readily familiar with the 


firm’s practice of collection and processing correspondence for mailing. Under 


the practice it would be deposited with U.S. Postal Service on that same day 


with postage thereon fully prepaid at _________, _______ in the ordinary 



course of business. I am aware that on motion of the party served, 




service is presumed invalid if postal cancellation date or postage meter 



date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.



I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
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