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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION FOR WITHDRAWAL OF ADMISSIONS; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  ______ will move this 

will and does move this Court to withdraw or amend certain admissions pursuant to Federal Rule of

Civil Procedure 36(b) on the grounds that the Court may withdraw or amend a Request for 
Admission response if such action by the Court will promote the presentation of the merits of the 
action and will not unreasonably prejudice the ____________.  __________ contends that such 
action by the Court will promote the presentation of the merits of the action and will not 
unreasonably prejudice the _____________.

This motion is made pursuant to Federal Rule of Civil Procedure 36(b) (“Rule 36(b)”) and 
shall be based upon this Notice, the attached Memorandum of Points and Authorities, the declaration 
of _________ and Exhibits attached thereto, the complete files and records of this action, and such  
other and further oral and documentary evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

This case arises from LIST HERE BRIEF DETAILS OF THE CASE SUCH AS BREACH OF CONTRACT, ETC. See Plaintiffs complaint on file. 


On or about ______________ propounded various discovery requests including requests for admission on ___________________. 

The moving party failed to timely serve responses to the requests for admission due to the fact that LIST HERE IN DETAIL THE FACTS AS TO WHY YOU DID NOT SERVE TIMELY RESPONSES TO THE REQUESTS FOR ADMSSION.  See the Declaration of ______________ and Exhibits attached thereto filed and served concurrently and incorporated herein by reference. 


You need to state the facts that pertain to your particular situation such as you were ill and could not timely file responses, family emergency, etc. You need to show the reasons why you did not serve timely responses to the requests for admission.  Do not just use the wording from this sample for this paragraph.

____________ contends that this motion should be granted as that will promote the presentation of the merits of the action and will not unreasonably prejudice the adverse party. 

Modify the wording here to fit your particular situation. Do NOT just use the wording in this paragraph unless it definitely applies to your situation. 
II.
LEGAL ARGUMENT
A. 
_________’S MOTION SHOULD BE GRANTED SINCE THE FIRST PRONG OF THE 36(b) TWO-PRONG TEST IS MET


Rule 36(b) sets forth a two pronged test to determine whether it is reasonable and appropriate for the court to grant relief to a party requesting to withdraw or amend discovery admissions, including admissions that are deemed admissions due to the late response of the party responding to the discovery request.  The first of the two prongs calls for a determination by the court as to whether "the presentation of the merits” will be encouraged by allowing a withdrawal or amendment of the admissions. This "emphasizes the importance of having the action resolved on the merits." Smith v. First Nat. Bank of Atlanta, 837 F.2D 1575, 1577 (11th Cir. 1988) (“Smith”).


“The first half of the test in Rule 36(b) is satisfied when upholding the admissions would practically eliminate any presentation of the merits of the case.” Hadley v. United States, 45 F.3d 1345, 1348 (9th Cir.1995).  Upholding the admissions in this case would essentially eliminate any presentation of the merits of this case in that LIST HERE THE SPECIFIC FACTS SUPPORTING YOUR CONTENTION THAT UPHOLDING THE ADMISSIONS WOULD ELIMINATE ANY PRESENTATION OF THE MERITS OF THE CASE. 

In Smith, the court held that granting the motion to withdraw the admissions would encourage the "ascertainment of the truth and the development of the merits.'" Smith, supra, 837 F.2d at 1577.  
In another case decided by the Eighth Circuit Court of Appeals, the court concluded “the prospect of deeming the controverted fact as having been admitted seems to be anathema to the ascertainment of the truth.”  Manatt v. Union Pac. R.R. Co., 122 F.3d 514, 517 (8th Cir.1997).

The court has determined that in a case in which the failure to grant such relief results in great harm to one side and the undoing of that side’s case, “[t]he first prong of the two-part test is therefore easily met.”  Perez v. Miami-Dade County, 297 F.3d 1255, 1266 (Fed. 11th Cir. 2002) (“Perez”).

In the instant case, if the admissions are not allowed to be withdrawn or amended, plaintiff’s case will suffer irretrievable harm.   Thus, according to well established case law as set forth above, the first prong of the Rule 36(b) test is easily met.

Modify the wording here to fit your particular situation. Do NOT just use the wording in this paragraph unless it definitely applies to your situation. 
B. 
_________’S MOTION SHOULD BE GRANTED SINCE THE SECOND PRONG OF THE 36(b) TWO-PRONG TEST IS MET


The second prong of the Rule 36(b) two-part test requires the court to determine whether the non-moving party would be prejudiced by granting the withdrawal or amendment of admissions.   
“The prejudice contemplated by the Rule is not simply that the party who initially obtained the admission will now have to convince the fact finder of its truth. Rather, it relates to the difficulty a party may face in proving its case, e.g., caused by the unavailability of key witnesses, because of the sudden need to obtain evidence with respect to the questions previously answered by the admissions.” Smith, supra, 837 F.2d at 1578 (quoting Brook Village N. Assoc. v. Gen. Elec. Co., 686 F.2d 66, 70 (1st Cir.1982). 


Cases in which prejudice occur generally contemplate situations in which a trial has already begun or witnesses have been dismissed in reliance upon the deemed admissions.  No such factors are present in this case. 


The party relying on the deemed admission has the burden of proving prejudice. Conlon v. U.S., 474 F.3d 616, 622 (9th Cir. 2007).

In the instant case, the non-moving party will not be prejudiced by the granting of the withdrawal or amendment of admissions.   __________ filed responses to the Requests for Admissions the day after being notified of the deemed admissions.  Any argument by the non-moving party that they would be prejudiced under these circumstances is not compelling.  Accordingly, the second prong of Rule 36(b) is also readily met.
C. 
_________’S MOTION SHOULD BE GRANTED SINCE THE COURT HAS BROAD DISCRETION TO PROMOTE THE PRESENTATION OF THE MERITS OF THIS ACTION


The Court is empowered with the authority to permit any prior admission to be withdrawn or amended. “The Court may permit withdrawal or amendment if it would promote the presentation of the merits of the action and if the court is not persuaded that it would prejudice the requesting party in maintaining or defending the action on the merits.” Federal Rule of Civil Procedure 36(b).  

“District courts are entitled to broad discretion in managing pretrial discovery matters.”  Perez, supra, 297 F. 3d at 1263.


In this case, the __________ has responded to _______’s discovery request.  The discovery request was not ignored or disregarded.  Based on various factors in the instant case, including ________’s poor health, it is reasonable for the court to grant plaintiff’s motion and the court has broad discretion to do so.  

Modify the wording here to fit your particular situation. Do NOT just use the wording in this paragraph unless it definitely applies to your situation. 
D.
_____________ REQUESTS THAT THE COURT WITHDRAW ALL DEEMED ADMISSIONS 

____________ specifically requests that the court allow each deemed response to be withdrawn and allow each response as set forth in the Requests for Admissions to ________, Set One served on ___________ to be substituted in its place as ____’s actual response.


E. 
IT IS WELL SETTLED THAT THE FEDERAL RULES OF CIVIL PROCEDURE ARE TO BE LIBERALLY CONSTRUED SO THAT CASES ARE TRIED ON THEIR MERITS

In discussing the Federal Rules of Civil Procedure, the Ninth Circuit Court of Appeal has stated that the Federal Rules of Civil Procedure are, “to be liberally construed to effectuate the general purpose of seeing that cases are tried on the merits.” Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir. 1983) (internal citations omitted.) See also Federal Rule of Civil Procedure 1. “The Federal Rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.”

When all of the relevant circumstances of this case are taken into account the only clearly
equitable determination is that the motion of _________ under Rule 36(b) should be granted. 

Modify the wording here to fit your particular situation. Do NOT just use the wording in this paragraph unless it definitely applies to your situation. 
III.     

CONCLUSION

Based on the above, Defendant________________ respectfully requests that the Court grant this motion and withdraw all deemed admissions and allow each response as set forth in the Requests for Admissions to ________, Set One served on ___________ to be substituted in its place as ____’s actual response so that this case can be heard on its merits, as the law favors.

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
DECLARATION OF 

I, _____________________, declare as follows.


1.   
I am over the age of 18 years and am a party to this action. I have personal

knowledge of the facts stated in this declaration, and if called as a witness, could and would testify competently to the truth of the facts as stated herein.


2.   
On _________ counsel for _____________ served me with various discovery requests including requests for admission.  A true and correct copy of said requests for admission is attached hereto as Exhibit “1” and incorporated herein by reference. 

3.  
I did not serve timely responses to the requests for admission due to the fact that LIST 
HERE IN DETAIL THE FACTS AS TO WHY YOU DID NOT SERVE TIMELY
RESPONSES TO THE REQUESTS FOR ADMSSION SUCH AS FAMILY EMERGENCY,  

ILLNESS, ETC. 

4.  
I was notified by counsel for ______________ on _________ that about the deemed admissions.  On ___________ I served my responses to the requests for admission on counsel for ______________.  A true and correct copy of my responses is attached hereto as Exhibit “2” and incorporated herein by reference.  


5.  
Upholding the admissions in this case would essentially eliminate any presentation of the merits of this case in that LIST HERE THE SPECIFIC FACTS SUPPORTING YOUR CONTENTION THAT UPHOLDING THE ADMISSIONS WOULD ELIMINATE ANY PRESENTATION OF THE MERITS OF THE CASE. 
///

///

///


You need to state the facts that pertain to your particular 
Situation. Do not just use the wording from this sample for this 
paragraph.

6.   
I respectfully request that the Court grant my motion and withdraw all deemed admissions and allow each response as set forth in the Requests for Admissions to ________, Set One served on ___________ to be substituted in its place as ____’s actual response so that this case can be heard on its merits, as the law favors.


I declare under penalty of perjury under the laws of the United States of America and the

State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION

PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION FOR WITHDRAWAL OF ADMISSIONS; MEMORANDUM OF 

POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS

- 1 -
NOTICE OF MOTION AND MOTION FOR WITHDRAWAL OF ADMSSIONS 

