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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO ALTER OR AMEND JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  LIST HERE WHETHER PLAINTIFF OR DEFENDANT will move this Court for an order altering or amending the judgment entered on DATE OF JUDGMENT on the grounds that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE CONTENDING SUPPORT YOUR REQUEST SUCH AS THE JUDGMENT IS BASED ON A CLEAR ERROR OR IS MANIFESTLY UNJUST,  NEWLY DISCOVERED EVIDENCE, THERE HAS BEEN AN INTERVENING CHANGE IN THE CONTROLLING LAW, , ETC. and said grounds have resulted in a miscarriage of justice if this motion is not granted as more fully set forth in the declaration of ________ and exhibits attached thereto, filed and served concurrently herewith and incorporated herein by reference. 

This motion is made pursuant to Federal Rule of Civil Procedure 59(e) (“Rule 59”) and 
shall be based upon this notice, the attached memorandum of points and authorities, the declaration 
of _________ and exhibits attached thereto, the complete files and records of this action, and such  
other and further oral and documentary evidence as may be presented at the hearing on this motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
Note that you MUST file and serve this motion to alter or amend judgment along with all supporting affidavits or declarations within 28 calendar days after the date the judgment was entered pursuant to FRCP 59(e) which states that,”(b) Time to File a Motion for a New Trial. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of judgment.”

However in certain cases the judgment may not be entered right away as a final judgment requiring a separate document under FRCP 58(a) is entered when the judgment is both entered in the civil docket under FRCP 79(a) and either (a) it is set forth on a separate document or (b) 150 days have run from entry of the judgment in the civil docket, whichever occurs first. See FRCP 58(c)(2). 

This time period cannot be extended by any court or any stipulation.  
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

DESCRIBE THE CASE AND PROVIDE SOME RELEVANT INFORMATION SUCH AS TYPE OF CASE, DATE(S) OF TRIAL, DATE AND DETAILS OF JUDGMENT, ETC.


_____________ contends that the judgment entered on _______ should be altered or amended on the grounds that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE CONTENDING SUPPORT YOUR REQUEST SUCH AS THE JUDGMENT IS BASED ON A CLEAR ERROR OR IS MANIFESTLY UNJUST,  NEWLY DISCOVERED EVIDENCE, THERE HAS BEEN AN INTERVENING CHANGE IN THE CONTROLLING LAW, ETC. which has resulted in a miscarriage of justice if this motion is not granted as more fully set forth in the in the declaration of ________ and exhibits attached thereto, concurrently filed and served herewith and incorporated herein by reference. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 


Be sure to provide some very specific facts supporting your motion. You must show very specific facts and evidence that the judgment should be altered or amended to avoid a miscarriage of justice and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation.
II.
LEGAL ARGUMENT
A. 
THIS COURT HAS THE STATUTORY POWER TO ALTER OR AMEND THE JUDGMENT IN THIS CASE UNDER FRCP 59(e) AND SHOULD DO SO AS THIS MOTION IS TIMELY FILED 
District courts have power to “alter or amend” a judgment by motion under FRCP 59(e). 
This motion is timely filed as STATE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT THE MOTION IS TIMELY FILED SUCH AS JUDGMENT ENTERED ON THIS DATE OR THE JUDGMENT WAS ENTERED IN THE CIVIL DOCKET ON THIS DATE, ETC. 
FRCP 59(e) states that, “(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.”
A final judgment requiring a separate document under FRCP 58(a) is entered when the judgment is both entered in the civil docket under FRCP 79(a) and either (a) it is set forth on a separate document or (b) 150 days have run from entry of the judgment in the civil docket, whichever occurs first. See FRCP 58(c)(2). 

Be sure to provide some very specific facts supporting your motion. You must show that the judgment should be ALTERED OR AMENDED TO prevent A MISCARRIGE OF JUSTICE and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation and cite to the attached declaration and any exhibits. 

See the declaration of ________ and Exhibits attached thereto filed and served concurrently 
herewith and incorporated herein by reference. 

B. 
THIS COURT SHOULD ALTER OR AMEND THE JUDGMENT ENTERED 
IN THIS CASE ON THE GROUNDS THAT LIST HERE THE SPECIFIC GROUNDS 
THAT ARE SPECIFIED IN YOUR MOTION

USE THE WORDING BELOW IF YOU ARE CONTENDING THAT YOU NOW HAVE NEWLY DISCOVERED EVIDENCE 

Although FRCP 59(e) does not state any specific grounds for relief the Courts have ruled that a motion is proper where there is newly discovered evidence that was not available at the time of the decision being challenged or “if the evidence was available at the time of the decision being challenged, that counsel made a diligent yet unsuccessful effort to discover the evidence.” Devon Energy Prod. Co., L.P. v. Mosaic Potash Carlsbad, Inc. 693 F3d 1195, 1213 (10th Cir. 2012) (internal quotes omitted); Chery v. Bowman 901 F2d 1053, 1057–1058, fn. 6 (11th Cir. 1990).

The motion should be granted on the grounds of newly discovered evidence in that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTIONS AND CITE TO THE ATTACHED DECLARATION AND EXHIBITS IF ANY. 


 USE THE WORDING BELOW IF YOU ARE CONTENDING THAT THE COURT COMMITTED CLEAR ERROR OR ITS DECISION WAS MANIFESTLY UNJUST

The court’s commission of some manifest error of law or fact justifies the grant of a Rule 59(e) motion. Turner v. Burlington Northern Santa Fe R.R. Co. 338 F3d 1058, 1063 (9th Cir. 2003);  see also Divane v. Krull Elec. Co., Inc. 194 F3d 845, 848 (7th Cir. 1999)and United States v. Metropolitan St. Louis Sewer Dist. 440 F3d 930, 933 (8th Cir. 2006).
Reconsideration is warranted when the district court recognized that the ruling was premised on an incorrect factual assumption, that it was possible for plaintiff to obtain a certified police report from Mexico police when, in fact, the police are not authorized to notarize those reports. Duarte v. Bardales 526 F3d 563, 567 (9th Cir. 2008).
Reconsideration is warranted when a party demonstrates that the ruling was premised on a misunderstanding of the relevant regulatory scheme. Atlantic States Legal Found., Inc. v. Karg Bros., Inc. 841 F.Supp. 51, 55 (ND NY 1993); see also Flynn v. Dick Corp. 565 F.Supp.2d 141, 145 (D DC 2008).
A Rule 59(e) motion is a proper vehicle to seek reconsideration of a summary judgment. School Dist. No. 1J, Multnomah County, Or. v. ACandS, Inc. 5 F3d 1255, 1262 (9th Cir. 1993).

A motion to vacate an order of dismissal is a Rule 59(e) motion. Hamid v. Price Waterhouse  51 F3d 1411, 1415 (9th Cir. 1995); see also Mir v. Fosburg 646 F2d 342, 344 (9th Cir. 1980)

The motion should be granted on the grounds that the court committed a clear error or its decision was manifestly unjust in that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTIONS AND CITE TO THE ATTACHED DECLARATION AND EXHIBITS IF ANY. 


USE THE WORDNG BELOW IF YOU ARE USING THE GROUNDS THAT THERE HAS BEEN AN INTERVENING CHANGE IN THE CONTROLLING LAW SINCE THE DATE OF ENTRY OF THE JUDGMENT.

A Rule 59(e) motion may also be granted if there is an intervening change in the controlling law. Allstate Ins. Co. v. Herron 634 F3d 1101, 1111 (9th Cir. 2011); Betts v. Costco Wholesale Corp. 558 F3d 461, 474 (6th Cir. 2009). 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

C . 
THE MOVING PARTY HAS MET THEIR BURDEN OF SHOWING SUFFICIENT FACTS AND EVIDENCE TO WARRANT THIS COURT ALTERING OR AMENDING THE JUDGMENT AND A MISCARRIAGE OF JUSTICE WILL RESULT IF THE JUDGMENT IS NOT ALTERED OR AMENDED AS REQUSTED HEREIN
Defendant has met their burden required for relief under FRCP 59(e) in that Be sure to provide some very specific facts supporting your motion. You must show AS MUCH FACTS AND EVIDENCE THAT YOU CAN SUPPORTING YOUR GROUNDS AND YOUR CONTENTION that the judgment should be ALTERED OR AMENDED TO prevent A MISCARRIAGE OF JUSTICE and also describe the circumstances beyond your control that occurred. You need to state the facts that pertain to your particular situation and cite to the attached declaration and any exhibits.
Because Defendant has met their burden as described above this Court should exercise its discretion and prevent a manifest injustice by altering or amending the judgment as the Ninth Circuit Court of Appeals has ruled that the Federal Rules of Civil Procedure have a strong, underlying policy that favors a decision on the merits. Eitel v. McCool, 782 F.2d 1470, 1471-72 (9th Cir. 1986).
Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 


D. 
IT IS WELL SETTLED THAT THE FEDERAL RULES OF CIVIL PROCEDURE ARE TO BE LIBERALLY CONSTRUED SO THAT CASES ARE TRIED ON THEIR MERITS

The Ninth Circuit Court of Appeal has stated that the Federal Rules of Civil Procedure, are “…to be liberally construed to effectuate the general purpose of seeing that cases are tried on the merits.” Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir. 1983) (internal citations omitted.) See also FRCP 1 “The Federal Rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.”

Thus this Court should exercise its discretion and grant this motion to alter or amend judgment so that this case can truly be decided on its merits as the law favors. 
III.     

CONCLUSION

Based on the above, ________________ respectfully requests that the Court alter or amend the judgment as requested herein to prevent a manifest injustice and so that this case can be heard on its merits, as the law favors.

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
Any Attorney or Party

Any Street
Any Town, CA 55555
714-555-5555
Any Attorney or Party 

UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)
	Case No. 

DECLARATION OF_______ IN SUPPORT OF MOTION TO AMEND OR ALTER JUDGMENT; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



I, _____________________, declare as follows.


1.   
I am over the age of 18 years and am a party to this action. I have personal

knowledge of the facts stated in this declaration, and if called as a witness, could and would testify competently to the truth of the facts as stated herein.


2.   
I make this declaration in support of my motion to alter or amend the judgment entered on ___________ on the grounds that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE CONTENDING SUPPORT YOUR REQUEST SUCH AS THE JUDGMENT IS BASED ON A CLEAR ERROR OR IS MANIFESTLY UNJUST,  NEWLY DISCOVERED EVIDENCE, THERE HAS BEEN AN INTERVENING CHANGE IN THE CONTROLLING LAW, , ETC and said grounds have resulted in a judgment that will result in a miscarriage of justice if the judgment is not altered or amended. 

3. 
LIST HERE ANY ADDITIONAL SPECIFIC FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION THAT THE JUDGMENT SHOULD BE ALTERED AND AMENDED AND CITE TO ANY ATTACHED EXHIBITS.

4.  
If the court does not grant the motion to alter or amend the judgment that will result in a miscarriage of justice in that LIST HERE THE SPECIFIC FACTS AND EVIDENCE THAT A MISCARRIAGE OF JUSTICE WILL RESULT IF THE JUDGMENT IS ALTERED OR AMENDED. ALSO STATE SPECIFICALLY AND PROVIDE DETAILS AS TO HOW YOU WANT THE JUDGMENT ALTERED OR AMENDED.  

You need to state the facts that pertain to your particular 
situation.  

Do NOT just use the wording from this sample for this paragraph.

If you have other documents that support your declaration be sure to add them as Exhibit “1”, etc.

5.  
 ADD HERE ADDITIONAL SUPPORTING FACTS AND EVIDENCE IF APPROPRIATE. 

6.  
I respectfully request that the Court grant this motion and alter or amend the judgment as I have requested in the motion to prevent a miscarriage of justice. 


I declare under penalty of perjury under the laws of the United States of America and the

State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION

You may need to modify this declaration depending on which State the Court is located in and their local practice.  
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION TO ALTER OR AMEND JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
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