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UNITED STATES DISTRICT COURT

________________ DISTRICT OF _________________
	Any Plaintiff, 


Plaintiff,  

vs.

Any Defendant, 


Defendant.
	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO COMPEL FURTHER RESPONSES TO RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS, AND FOR MONETARY SANCTIONS IN THE AMOUNT OF $_________; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF __________; EXHIBITS

DATE:
                                                           TIME:
                                                          DEPT:





 SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1TO: NAME AND CAPACITY OF OTHER PARTYAND THEIR ATTORNEY OF 
RECORD HEREIN:


PLEASE TAKE NOTICE that on _________________, at _______.m. or as soon thereafter 

as the matter may be heard, in Department ________ of the above-entitled court, located at 
NAME AND CAPACITY OF MOVING PARTY,  ___________________________will and 
hereby does move this Court:

1. 
For an order compelling OTHER PARTY to provide written, verified further responses to the requests for production of documents without objections as set forth herein; and

2. 
For an order of sanctions as against OTHER PARTY, in the amount of $LIST AMOUNT for failing to provide any meaningful responses to the requests for production of documents.

This motion is brought pursuant to Rule 37(a)(1); 37(a)(3)(B)(iii), and 37(a)(5)(A) of the Federal Rules of Civil Procedure and is brought by reason of the failure of OTHER PARTY, to provide any meaningful responses to the requests for production of documents.

This motion is based upon this notice, the attached memorandum of points and authorities, the declaration of MOVING PARTY and exhibits attached thereto, and upon such oral and documentary evidence as may be presented to the Court by MOVING PARTY at the time of the hearing.
 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY

Be sure to check your local rules to determine if there are any special requirements for filing a motion to compel further responses to discovery. 
 SEQ CHAPTER \h \r 1MEMORANDUM OF POINTS AND AUTHORITIES

I.

PRELIMINARY STATEMENT


NAME AND CAPACITY OF MOVING PARTY, (“Moving Party”) hereby submits their memorandum of points and authorities in support of this motion seeking an order compelling OTHER PARTY, (“________________”)   to provide further responses to the requests for production of documents. 


This motion should be granted because of the complete failure of OTHER PARTY to provide any meaningful responses to the requests for production of documents. 

Because the Moving Party was forced to bring this motion to compel further responses, Moving Party requests sanctions in the amount of $LIST AMOUNT pursuant to Rule 37(a)(5) of the Federal Rules of Civil Procedure. As set forth herein, this motion should be granted.

II.

RELEVANT PROCEDURAL BACKGROUND


On LIST DATE, Moving Party propounded a complete set of discovery to OTHER PARTY  including written interrogatories, requests for production of documents and requests for admission. (See Ex. A to _________ Declaration).  

OTHER PARTY has failed to provide any meaningful responses to the requests for production of documents.  Counsel for Moving Party sent a letter to OTHER PARTY on DATE requesting that further responses be provided within ten days. No response was received.  (See Ex. B to _________ Declaration).  
///

///

III.

ARGUMENT


A.
THE COURT IS AUTHORIZED TO GRANT THIS MOTION TO COMPEL 


FURTHER RESPONSES TO THE REQUESTS FOR PRODUCTION OF 
DOCUMENTS BECAUSE OF 
_____________‘S BLATANT FAILURE TO 
PROVIDE ANY RESPONSES TO THE REQUESTS FOR PRODUCTION OF 
DOCUMENTS

The court has the statutory authority to grant this motion to compel further responses to the 
requests for production of documents as OTHER PARTY has refused to provide any meaningful responses to the requests for production of documents.

Rule 37 of the Federal Rules of Civil Procedure states in pertinent part that, 


“(a) Motion for an Order Compelling Disclosure or Discovery.


(1) In General. On notice to other parties and all affected persons, a party may move for an order compelling disclosure or discovery. The motion must include a certification that the movant has in good faith conferred or attempted to confer with the person or party failing to make disclosure or discovery in an effort to obtain it without court action.


(2) Appropriate Court. A motion for an order to a party must be made in the court where the action is pending. A motion for an order to a nonparty must be made in the court where the discovery is or will be taken.


(3) Specific Motions.


… (B) To Compel a Discovery Response. A party seeking discovery may move for an order compelling an answer, designation, production, or inspection. This motion may be made if:

(iv) a party fails to produce documents or fails to respond that inspection will be permitted—or fails to permit inspection—as requested under Rule 34….

(4) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this subdivision (a), an evasive or incomplete disclosure, answer, or response must be treated as a failure to disclose, answer, or respond.”


On LIST DATE, Moving Party propounded a complete set of discovery to OTHER PARTY  including written interrogatories, requests for production of documents and requests for admission. (See Ex. A to _________ Declaration).  

OTHER PARTY has failed to provide any meaningful responses to the requests for production of documents.  Counsel for Moving Party sent a letter to OTHER PARTY on DATE requesting that further responses be provided within ten days. No response was received.  (See Ex. B to _________ Declaration).  

Moving party has attempted to meet and confer in good faith with OTHER PARTY in an effort to obtain it without court action but OTHER PARTY has failed to either respond to their efforts meet and confer efforts or provide any further responses to the requests for production of documents. 

OTHER PARTY has asserted the __________ privilege despite the fact that they have not produced a privilege log that would allow the moving party to determine whether he has a basis for challenging OTHER PARTY’s assertion of privilege and/or work product. In Federal Court, the party asserting a privilege to withhold discoverable information bears the burden to establish the applicability of the privilege. See In re: Grand Jury Subpoenas, Hirch, 803 F.2d 493, 496 (9th Cir. 1986) (Correction printed 817 F.2d 64 (9th Cir. 1987), quoted in Ralls v. United States, 52 F.3d 223, 225 (9th Cir. 1995). Without producing a privilege log, OTHER PARTY clearly have not met their burden.


To establish the attorney-client privilege or attorney work product, the party asserting the

privilege “shall make the claim expressly and shall describe the nature of the documents,

communications, or things not produced or disclosed in a manner that without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection.” Fed. R. Civ. P. 26(b)(5), 28 U.S.C.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

B.
THE REQUESTS FOR PRODUCTION OF DOCUMENTS SERVED BY THE MOVING PARTY REQUESTED INFORMATION RELATING TO THE CLAIMS OR DEFENSES OF THE OTHER PARTY YET OTHER PARTY’S RESPONSES CONSISTED ALMOST ENTIRELY OF BOILERPLATE OBJECTIONS

The requests for production of documents served by the moving party requested information 
that clearly related to the claims or defenses of OTHER PARTY in that LIST HERE THE FACTS AND EVIDENCE THAT SUPPORT YOUR CONTENTION AND BE SURE TO CITE TO ANY ATTACHED DECLARATIONS AND EXHIBITS.


The responses to the requests for production of documents served by OTHER PARTY consisted almost entirely of boilerplate objections such as “vague and ambiguous” and “overbroad and oppressive.”


The responses do not comply with the provisions of Federal Rule of Civil Procedure 34 which states in pertinent part that, 

“(B) Responding to Each Item. For each item or category, the response must either state that inspection and related activities will be permitted as requested or state with specificity the grounds for objecting to the request, including the reasons. The responding party may state that it will produce copies of documents or of electronically stored information instead of permitting inspection. The production must then be completed no later than the time for inspection specified in the request or another reasonable time specified in the response.


(C) Objections. An objection must state whether any responsive materials are being withheld on the basis of that objection. An objection to part of a request must specify the part and permit inspection of the rest…”

Federal Rule of Civil Procedure 26(b)(1) provides that


“[p]arties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or the claim or defense of any other party, including the existence, description, nature, custody, condition, and location of any books, documents or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.” 

Rule 26 is liberally construed. See Seattle Times, Co. v. Rhinehart, 467 U.S. 20, 34 (1984); see also Leroy Ladson v. Ulltra East Parking Corp. et al., 164 F.R.D. 376, 378 (S.D.N.Y.

1996); Jose Maria Soto, Jr. v. City of Concord, et al., 162 F.R.D. 603, 610 (N.D. Cal. 1995) (holding that “[t]he scope of the discovery under the Federal Rules is extremely broad.”). Consequently, “[a]ll that must be shown is that the discovery requested possibly might be relevant [citation omitted] or reasonably calculated to lead to the discovery of admissible evidence.” Ladson v. Ulltra East Parking, 164 F.R.D. at 378.


The requests for production of documents  fits well within the scope of permissible discovery. By contrast the objections asserted by OTHER PARTY fails to include “the reasons” for the objection, as required by Fed. R. Civ. P. 34(b)(2)(B). Ahmed v. L&W Eng’g Co., No. 08-CV-13358, 2009 WL 2143827, at *3(E.D. Mich. July 15, 2009) (Majzoub, Mag. J.) 

OTHER PARTY has refused to provide any reasons for their boilerplate objections. 
“[W]hen discovery sought appears relevant, . . . the party resisting discovery bears the burden of establishing lack of relevance . . . .” Hennigan v. Gen. Elec. Co., No. 09-11912, 2010 WL 4189033, at *3 (E.D. Mich. Aug. 3, 2010).

Under the Federal Rules, the objecting party has the burden of explaining why the discovery is improper, and it’s well-settled that boilerplate objections are insufficient. “Boilerplate, generalized objections are inadequate and tantamount to not making any objection at all.” Walker v. Lakewood Condo. Owners Ass’n, 186 F.R.D. 584, 587 (C.D. Cal. 1999); accord Adelman v. Boy Scouts of Am., 276 F.R.D. 681, 688 (S.D. Fla. 2011) (“[J]udges in this district typically condemn boilerplate objections as legally inadequate or meaningless.”); accord Ritacca v. Abbott Laboratories, 203 F.R.D. 332, 335 n.4 (N.D.Ill. 2001) (“As courts have repeatedly pointed out, blanket objections are patently improper, . . . [and] we treat [the] general objections as if they were never made.”). See also Matthew Jarvey, “Boilerplate Discovery Objections,” 61 Drake L. Rev. 913 (2013).


As the party resisting discovery, OTHER PARTY has the burden of showing these discovery requests are unduly burdensome or oppressive. See Bible v. Rio Properties, Inc., 246 F.R.D. 614, 618 (C.D. Cal. 2010) (citing Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975).  OTHER PARTY’s unsupported allegations of undue burden are improper especially when it has failed to submit any evidentiary declaration supporting these objections. Farber and Partners, Inc. v. Garber, 234 F.R.D. 186, 188 (C.D. Cal. 2006).

Where a party resists discovery, the requesting party may file a motion to compel discovery. Rule 37 governs motions to compel. In pertinent part, it provides that a "party seeking discovery may move for an order compelling an answer, designation, production, or inspection" if a party fails to answer an interrogatory submitted under Rule 33" or "fails to respond" to a request under Rule 34. Before moving to compel, Rule 37 requires the movant to include a certification that the movant has "in good faith conferred or attempted to confer" with the party resisting discovery before seeking judicial intervention. See ShuffleMaster, Inc. v. Progressive Games, Inc., 170 F.R.D. 166, 171 (D. Nev. 1996) (discussing the meet and confer requirement).

The moving party has clearly complied with the meet and confer requirement as shown by the declaration of ____________ and exhibits attached thereto.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

C.
THE COURT SHOULD AWARD SANCTIONS IN THE AMOUNT OF $____


AGAINST THE OTHER PARTY FOR FAILING TO PROVIDE ANY MEANINGFUL 
RESPONSES TO THE REQUESTS FOR PRODUCTION OF DOCUMENTS

The court should award sanctions in the amount of $_____ against OTHER PARTY for failing to serve any meaningful responses to the requests for production of documents. 

Federal Rule of Civil Procedure 37(a)(5) governs motions to compel and the payment of expenses. Rule 37(a)(5)(A) states that "[i]f the motion is granted . . . the court must, after giving an opportunity to be heard, require the party or deponent whose conduct necessitated the motion, . . . to pay the movant's reasonable expenses incurred in making the motion, including attorney's fees." Rule 37(a)'s Advisory Committee Notes emphasize that "expenses should ordinarily be awarded unless a court finds that the losing party acted justifiably in carrying this point to court." Id. Advisory Comm. Notes, 1970 Amend. This provision "presses the court to address itself to abusive [discovery] practices." Id.


As more fully set forth in the declaration of ATTORNEY FOR MOVING PARTY as a result of the need for this motion, ATTORNEY FOR MOVING PARTY spent NUMBER hours researching, assembling, drafting, proofreading, and finalizing the instant motion. Moving Party is being charged $LIST AMOUNT per hour for attorney services.  Counsel for Moving Party anticipates that it will take a further NUMBER hours to prepare for, prepare a reply, and appear and argue the instant motion in the United States District Court. The filing fee for this motion is $___. 
Accordingly, the Court is urged to grant sanctions in the amount of $LIST AMOUNT against OTHER PARTY for their willful failure to provide any meaningful responses to the requests for production of documents. 

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 
///

///
IV.

CONCLUSION


The Court is respectfully, yet earnestly, urged to grant this motion to compel further responses to the requests for production of documents and to make an order of sanctions requested herein.
 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY
 SEQ CHAPTER \h \r 1DECLARATION OF _______________

I, __________, declare:



USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of California and am admitted to practice in the United States District Court for the ________ District of _______________. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal

knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2. 
I make this declaration in support of my/MOVING PARTY’s motion for an order compelling further responses to the requests for production of documents and for monetary sanctions.  


3.
Attached hereto, marked as indicated below, and incorporated herein by reference are true copies of the following documents:

Exhibit A:
Requests for Production of Documents, Set One to ________;

Exhibit B:
Responses to Requests for Production of Documents served by OTHER PARTY;
Exhibit C:
___________ letter from _______ to _________ regarding discovery responses; 

4.
On ___________, my office propounded a complete set of discovery to 

____________________(“___________”) including written interrogatories, requests for admission and requests for production of documents. (See Ex. A).  

5.
 On _______________ OTHER PARTY served their responses to the requests for production of documents. After reviewing their responses I quickly noticed that the great majority of the responses consisted of boilerplate objections such as “vague and ambiguous” and “overbroad and oppressive.” (Ex. B.)  


6.
On ___________, _________ , I sent a letter to plaintiff detailing how the responses were deficient and requesting that further responses to the requests for production of documents be provided. (Ex. C.)  


7. 
On ________ I telephoned plaintiff. I was not able to speak personally with plaintiff but I left a voice-mail requesting that they provide further responses to the requests for production of documents as soon as possible 


8.
As of the date of filing of this motion no further responses whatsoever have been provided to the requests for production of documents and I have received no other response to my letter or voice-mail.

 9.
I spent _____hours researching, assembling, drafting, proofreading, and finalizing the instant motion. 


10.       I anticipate that it will take a further _______hours to prepare for, appear, prepare a reply, and argue the instant motion in the United States District Court. 

11.
_________ are being charged $_____ per hour for attorney services.  


12.
The filing fee for this motion is $________. 


13.
Accordingly, the Court is urged to grant sanctions in the amount of $_____ against 

_________________ for their willful failure to provide meaningful responses to the requests for production of documents. 
I declare under penalty of perjury under the laws of the State of California and the United States of America that the foregoing is true and correct and that this declaration is executed on __________, at _____________________, California.







_____________________________________________







NAME OF PERSON SIGNING DECLARATION

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

Add any additional relevant documents as Exhibit “D”, etc. Do NOT ask for attorney’s fees unless you are represented by an attorney.
 SEQ CHAPTER \h \r 1PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS AND FOR SANCTIONS; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _______________________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY WITHOUT AN ATTORNEY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

DATED: ______________  


_________________________________________







NAME OF PERSON SERVING PAPERS
- 1 -
NOTICE OF MOTION AND MOTION TO COMPEL FURTHER RESPONSES TO DOCUMENT REQUESTS

