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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO VACATE DEFAULT PURSUANT TO RULE 55(c); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO PLAINTIFF ________ AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Defendant ______ (“Defendant”) will move this Court set aside entry of default, for good cause, pursuant to Rule 55(c) of the Federal Rules of Civil Procedure on the grounds that the default was taken against them due to their mistake, inadvertence, surprise, or excusable neglect as more fully set forth in the declaration of ________ and exhibits attached thereto.


This motion shall be based upon this notice, the attached memorandum of points and authorities, the attached declaration of ___________ and exhibits attached thereto, the complete files and records of this action, and such other and further oral and documentary evidence as may be presented at the hearing on this motion. 

Dated_________________________


_______________________________________








Any Attorney or Party

Be sure to check the local rules for your Court to determine if you must meet and confer with the other party before filing this motion. 
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiffs filed suit against Defendant on or about ___________ alleging: Add some brief facts regarding the lawsuit such as breach of contract, etc.   See Plaintiffs complaint on file. 


The proof of service filed by Plaintiff alleges that Defendant was served on ___________with the summons and complaint. 

Default was entered against Defendant on _______________.

Defendant contends that they only heard about the complaint on ____________ when STATE HOW YOU FIRST BECAME AWARE OF THE COMPLAINT. See the declaration of _______________________ and exhibits attached thereto filed and served concurrently and incorporated herein by reference. 

Defendant contends that they did not respond in a timely manner to the lawsuit because STATE HERE THE REASON THAT YOU DID NOT RESPOND THE COMPLAINT ON TIME.


You need to state the facts that pertain to your particular situation such as paperwork was left with someone at your residence who did not give it to you until much later, etc. You need to show the reasons why you did not file an Answer to the complaint on time such as you mislaid the paperwork, family emergency, etc.  Do not just use the wording from this sample for this paragraph.

Defendant denies all of the allegations of Plaintiff's complaint and contends that they have meritorious defenses to the complaint of Plaintiff as more fully shown in the declaration of ________ and exhibits attached thereto. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.


II.

LEGAL ARGUMENT

A.
THE COURT HAS THE STATUTORY AUTHORITY TO VACATE THE 
DEFAULT ENTERED AGAINST THE DEFENDANT FOR GOOD CAUSE

Rule 55(c) of the Federal Rules of Civil Procedure states that, “Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good cause, and it may set aside a final default judgment under Rule 60(b).”


The Ninth Circuit’s good cause standard for setting aside entry of default is the same as that for setting aside default judgment under Rule 60(b), but the test for setting aside entry of default is less rigid and is more generous to the party in default. Franchise Holding II, LLC v. Huntington Rests. Group, Inc., 375 F.3d 922, 925 (9th Cir. 2004).

The Court considers three factors when deciding whether to set aside default: (1) whether the defendant’s culpable conduct led to the default; (2) whether the defendant has a meritorious defense; and (3) whether setting aside default would prejudice the plaintiff. Id. at 925-26. In addition, “[t]he law does not favor defaults,” and “therefore, any doubts as to whether a party is in default should be decided in favor of the defaulting party.” Bonita Packing Co. v. O’Sullivan, 165 F.R.D. 610, 614 (C.D. Cal. 1995); see also US v. Signed Personal Check No. 730, 615 F. 3d 1085, 1091 (9th Cir. 2010) where the Ninth Circuit Court of Appeals stated that, “To determine "good cause", a court must "consider[ ] three factors: (1) whether [the party seeking to set aside the default] engaged in culpable conduct that led to the default; (2) whether [it] had [no] meritorious defense; or (3) whether reopening the default judgment would prejudice" the other party….. Crucially, however, "judgment by default is a drastic step appropriate only in extreme circumstances; a case should, whenever possible, be decided on the merits." (citations omitted).


B.
THE DEFENDANT’S DELAY IN RESPONDING TO THE LAWSUIT WAS 
NOT CULPABLE


In the Ninth Circuit, analysis of “culpability” for the purposes of demonstrating “good cause” under Rule 55(c) overlaps with the standard for “excusable neglect” under Rule 60(b)(1). TCI Group Life Ins. Plan v. Knoebber, 244 F.3d 691, 696 (9th Cir. 2001) (questioned on other grounds); see also Meadows v. Dominican Republic, 817 F.2d 517, 522 (9th Cir. 1987) (finding that the conduct of defendants in district court was culpable because defendants were aware of federal law, and their intentional failure to respond to the action was not excusable neglect). The Ninth Circuit finds a negligent failure to respond excusable if the defaulting party offers a credible, good-faith explanation for the delay that negates “any intention to take advantage of the opposing party, interfere with judicial decision-making, or otherwise manipulate the legal process.” Knoebber, 244 F.3d at 697-98. Further, in analyzing culpability, the Court may consider a defendant’s exigent personal matters, his mental state, and his lack of familiarity with legal matters. See id. at 699 (finding defendant’s delay in response not culpable because she was grieving the death of her husband and was not familiar with the legal system).


While Defendant did not file a response with the Court in time, Defendant’s conduct was excusable because STATE HERE THE SPECIFIC FACTS THAT SUPPORT YOUR CONTENTION THAT YOUR CONDUCT WAS EXCUSABLE.


Defendant had no intention whatsoever to gain an advantage over the opposing party or to delay legal proceedings. As Defendant’s delay in response was due to excusable neglect, the Court should find that Defendant’s conduct was not culpable and vacate the entry of default. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

C.
THE DEFENDANT HAS MERITORIOUS DEFENSES TO THE LAWSUIT


Defendant contends that they have the following meritorious defenses to this lawsuit: LIST HERE YOUR DEFENSES AND STATE THE SPECIFIC FACTS AND EVIDENCE THAT SUPPORT YOUR CONTENTION.

A defense is considered meritorious if “there is some possibility that the outcome of the suit after a full trial will be contrary to the result achieved by the default.” Hawaii Carpenters’ Trust Funds v. Stone, 794 F.2d 508, 513 (9th Cir. 1986).
All that is required is an assertion of “a factual or legal basis that is sufficient to raise a particular defense; the question of whether a particular factual allegation is true is resolved at a later stage.” Audio Toys, Inc. v. Smart AV Pty Ltd., 2007 U.S. Dist. LEXIS 44078, *8 (N.D. Cal. June 6, 2007).

If Defendant prevails on their defenses, the outcome would be contrary to the result achieved by default. Therefore, Defendant has set forth meritorious defenses and therefore satisfies the second good cause factor.

D.
PLAINTIFF WILL NOT SUFFER ANY PREJUDICE IF THE ENTRY OF 
DEFAULT IS SET ASIDE

Prejudice is determined by whether a party will be hindered in pursuing its claim. See Knoebber, 244 F.3d at 701. The fact that a party may be denied a quick victory is not sufficient to deny relief from default judgment. Bateman v. United States Postal Service, 231 F.3d 1220, 1225 (9th Cir. 2000). “The delay must result in tangible harm such as loss of evidence, increased difficulties of discovery, or greater opportunity for fraud or collusion.” Audio Toys, 2007 U.S.

Dist. LEXIS at *9.

Allowing the case to move forward on the merits after only a short delay should not prejudice Plaintiff’s ability to litigate its case. The only prejudice that might conceivably result to Plaintiff by a denial of default judgment is that Plaintiff will not be able to ensure an easy victory. As no prejudice will result to Plaintiff in reopening this case, the third and final good cause factor is satisfied.


Defendant is ready and willing to mount a vigorous defense to the lawsuit filed by Plaintiff.  Defendant’s delay in responding to the lawsuit was not culpable, Defendant has meritorious defenses, and Plaintiff will not suffer any prejudice in pursuing its claims if default is set aside.  Therefore, Defendant has met the good cause standard of Rule 55(c) and this Court should set aside the entry of default against them.
///

///

///

///

///

///

III.


CONCLUSION


Based on the above, it is requested that defendant’s motion to vacate the entry of default under Rule 55(c) of the Federal Rules of Civil Procedure be granted. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated_________________________


_______________________________________








Any Attorney or Party
 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________________ declare as follows.


1. 
I am over the age of 18 years and am a party to this action. I have personal knowledge 
of the facts stated in this declaration, and if called as a witness, could and would testify competently 
to the truth of the facts as stated herein.


2.  
I became aware of this lawsuit on ____________ when STATE HOW YOU FIRST 

BECAME AWARE OF THE COMPLAINT.


3. 
My delay in responding to the lawsuit was not intentional. I did not respond in a timely manner to the lawsuit because STATE HERE THE REASON THAT YOU DID NOT RESPOND THE COMPLAINT ON TIME AND BE SURE TO CITE TO ANY RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC.

4.
I have meritorious defenses to this lawsuit in that LIST HERE YOUR DEFENSES AND STATE THE SPECIFIC FACTS AND EVIDENCE THAT SUPPORT YOUR CONTENTION.


5. 
I have no reason to believe Plaintiff will suffer prejudice if the Court grants this motion.


6.
STATE HERE ANY OTHER FACTS AND EVIDENCE THAT SUPPORT YOUR MOTION.

I declare under penalty of perjury under the laws of the State of _______   and the United States of America that the foregoing is true and correct and that this Declaration was executed on ________________ at ______________________________,  __________.






_____________________________________________


                             


NAME OF PERSON SIGING DECLARATION


PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION TO VACATE DEFAULT PURSUANT TO RULE 55(c); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________; EXHIBITS to the following parties:
NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY





[X] (By U.S. Mail) I deposited such envelope in the mail at ______, California 
with postage thereon fully prepaid. I am readily familiar with the regular and 
customary business practice of this office in which mail is duly deposited in 
the United States Mail at __________, California on the date that it is mailed.  
Under the practice it would be deposited with the U.S. Postal Service on that 
same day with postage thereon fully prepaid at _____, California in the 
ordinary course of business. I am aware that on motion of the party served, 
service is presumed invalid if postal cancellation date or postage meter date is 
more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 


messenger service to the address above;




[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 


business hours to the number(s) listed above. Said transmission was reported 


complete and without error.

I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1


- 1 -
NOTICE OF MOTION AND MOTION TO VACATE DEFAULT UNDER RULE 55(c)

