

Any Attorney or Party
Any Street
Any Town, CA 55555
714-555-5555
Any Attorney or Party
UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO VACATE  JUDGMENT FOR FRAUD ON THE COURT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Defendant ___ will move this 

Court under Federal Rule of Civil Procedure 60(d)(3) for an order vacating the judgment entered 
against them on _____ on the grounds that said judgment was procured through fraud on the Court in 

that BRIEFLY LIST THE FACTS REGARDING THE FRAUD ON THE COURT as more fully set forth in the declaration of ________ and Exhibits attached thereto.


This motion is made pursuant to Federal Rule of Civil Procedure 60(d)(3) (“Rule 60”) and 
shall be based upon this Notice, the attached Memorandum of Points and Authorities, the declaration 
of _________ and Exhibits attached thereto, the complete files and records of this action, and such  
other and further oral and documentary evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiffs filed suit against Defendant on or about ___________ alleging: Add some brief facts regarding the lawsuit such as breach of contract, etc.  See Plaintiffs complaint on file. 


Judgment was entered against Defendant on ________________________.  Defendant contends that said judgment was procured through fraud on the court in that LIST IN DETAIL  THE FACTS REGARDING THE FRAUD ON THE COURT AND CITE TO THE EVIDENCE THAT YOU HAVE SUPPORING YOUR CLAIM SUCH AS ATTORNEY FOR OTHER PARTY CONCEALED EVIDENCE AT TRIAL, OR DURING DISCOVERY, ETC. 

See the Declaration of _______________________ and Exhibits attached thereto filed and served concurrently and incorporated herein by reference. 


Do not just use the wording from this sample for this paragraph.
II.
LEGAL ARGUMENT

A. 
THE COURT HAS THE POWER TO VACATE THE JUDGMENT THAT WAS ENTERED AGAINST THE DEFENDANT FOR FRAUD ON THE COURT

Federal Rule of Civil Procedure 60(d)(3) states in pertinent part that nothing in Rule 60 limits a court’s power to set aside a judgment for fraud on the court. 

Defendant contends that LIST NAME OF ATTORNEY FOR OTHER PARTY committed fraud on the court by the following actions and deliberate omissions that harmed the integrity of the judicial process. 

LIST HERE IN DETAIL WHAT ACTIONS AND OMISSIONS THAT YOU CONTEND THE ATTORNEY FOR THE OTHER PARTY CONSTITUTED FRAUD ON THE COURT.  BE SPECIFIC AND INCLUDE ALL OF THE EVIDENCE THAT YOU HAVE. REMEMBER THAT YOU MUST PROVIDE CLEAR AND CONVINCING EVDIENCE OF FRAUD ON THE COURT. 

One species of fraud upon the court occurs when an "officer of the court" perpetrates fraud affecting the ability of the court or jury to impartially judge a case. See In re Intermagnetics America, Inc., 926 F.2d 912, 916 (9th Cir. 1991); see also Alexander v. Robertson, 882 F.2d 421, 424 (9th Cir.1989). 


"[F]raud upon the court includes both attempts to subvert the integrity of the court and fraud by an officer of the court." Intermagnetics, 926 F.2d at 916. 

The Ninth Circuit has also stated that fraud on the court is “an unconscionable plan or scheme which is designed to improperly influence the court in its decision." Abatti v. Commissioner, 859 F.2d 115, 118 (9th Cir.1988) (internal quotation omitted).


The United States Supreme Court has stated that lawyers are an officer of the Court. See In re Snyder, 472 U.S. 634, 643(1985) (courts have inherent authority to discipline lawyers which "derives from lawyer's role as an officer of the court which granted admission.”)


Be sure to modify the wording to suit your particular situation. Do not just use the wording from this sample for this paragraph.
///

///

///
///

B. 
IT IS WELL SETTLED THAT THE FAILURE OF A LAWYER TO DISCLOSE EVIDENCE DURING DISCOVERY CONSTITUES FRAUD ON THE COURT AND THAT THERE IS NO TIME LIMITATION FOR VACTING A JUDGMENT FOR FRAUD ON THE COURT

Fraud on the court is distinct from other types of fraud in that it is generally applied only in 
the most egregious cases. For example, the Ninth Circuit Court of Appeals stated in Toscano v. 

Comm’r, 441 F.2d 930, 933-34 (9th Cir. 1971) that the term “fraud upon the court” must be 
construed narrowly in connection with Rule 60. 

However, the Ninth Circuit Court of Appeals in the case of Pumphrey v. K.W. Thompson 
Tool Co., 62 F.3d 1128, 1131 (9th Cir. 1995) held that a lawyer’s failure to disclose evidence during discovery constituted fraud upon the court.

And the key issue is NOT where the alleged fraud prejudiced the defendant, the key issue is

whether the fraud harms the integrity of the judicial process. 

“…the inquiry as to whether a judgment should be set aside for fraud upon the court under Rule 60(b) focuses not so much in terms of whether the alleged fraud prejudiced the opposing party but more in terms of whether the alleged fraud harms the integrity of the judicial process."  Pumphrey v. K.W. Thompson Tool Co., 62 F.3d at 1133 (citing text).

It is well settled that courts have inherent equity power to vacate judgments obtained by fraud. Chambers v. NASCO, Inc., 501 U.S. 32, 44 (1991); see also In re Levander, 180 F.3d 1114, 1118-19 (9th Cir. 1999). 

Rule 60(b), which governs relief from a judgment or order, provides no time limit on courts' power to set aside judgments based on a finding of fraud on the court. 11 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2870 (2d ed. 1987). 

We exercise the power to vacate judgments for fraud on the court "with restraint and discretion," Chambers, 501 U.S. at 44, and only when the fraud is established "by clear and convincing evidence," England v. Doyle, 281 F.2d 304, 310 (9th Cir. 1960).

And while courts are in general cautions about vacating a judgment under their inherent equity power it has also been settled for over 100 years that in cases where the occasion has demanded, where enforcement of the judgment is "manifestly uconscionable, they have wielded the power without hesitation.” Pickford v. Talbott 225 U.S. 651, 657 (1912), see also Hazel-Atlas Co. v. Hartford Co., 322 US 238, 244-245 (1944). 

When all of the relevant circumstances of this case are taken into account the only clearly
equitable determination is that the motion of Defendant under Rule 60(d)(3) should be granted. 

III.     

CONCLUSION

Based on the above, Defendant________________ respectfully requests that the Court set aside the Judgment that were entered against them and allow this case to be retried again on its merits, as the law favors.

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
DECLARATION OF ____________________________________

I, _____________________, declare as follows.


1.   
I am over the age of 18 years and am a party to this action. I have personal

knowledge of the facts stated in this declaration, and if called as a witness, could and would testify competently to the truth of the facts as stated herein.


2.   
I make this declaration in support of my motion to vacate the judgment entered on ___________ on the grounds that said judgment was procured through fraud on the court. 

3. 
LIST NAME OF ATTORNEY FOR OTHER PARTY committed fraud on the court by the following actions and deliberate omissions that harmed the integrity of the judicial process. 


LIST HERE IN DETAIL WHAT ACTIONS AND OMISSIONS THAT YOU CONTEND THE ATTORNEY FOR THE OTHER PARTY CONSTITUTED FRAUD ON THE COURT.  BE SPECIFIC AND INCLUDE ALL OF THE EVIDENCE THAT YOU HAVE. REMEMBER THAT YOU MUST PROVIDE CLEAR AND CONVINCING EVDIENCE OF FRAUD ON THE COURT.  


ATTACH ALL RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC. 

4.
A true and correct copy of said _____________ is attached hereto as Exhibit |”1” and incorporated herein by reference.  


You need to state the facts that pertain to your particular situation. Do not just use the wording from this sample for this paragraph.
///


5.   
I respectfully request that the Court vacate the Judgment that were entered against me 
and allow this case to be retried again on its merits, as the law favors.


I declare under penalty of perjury under the laws of the United States of America and the

State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION

PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION TO VACATE JUDGMENT FOR FRAUD ON THE COURT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







NAME OF PERSON SERVING PAPERS

- 1 -
NOTICE OF MOTION AND MOTION TO VACATE JUDGMENT FOR FRAUD ON THE COURT

