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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5, inclusive,


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO VACATE  JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF_______; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Defendant ___ will move this 

Court for an order vacating the judgment entered against them on _____ on the grounds of newly 

discovered evidence which is clearly material to the issues in this case and which they could not, with reasonable diligence, have discovered and produced at the trial as more fully set forth in the declaration of ________ and Exhibits attached thereto.


This motion is made pursuant to Federal Rule of Civil Procedure 60(b)(2) (“Rule 60”) and 
shall be based upon this notice, the attached Memorandum of Points and Authorities, the declaration 
of _________ and Exhibits attached thereto, the complete files and records of this action, and such  
other and further oral and documentary evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiffs filed suit against Defendant on or about ___________ alleging: Add some brief facts regarding the lawsuit such as breach of contract, etc.   See Plaintiffs complaint on file. 


On _____________ a judgment was entered LIST DETAILS OF JUDGMENT SUCH AS AMOUNT, ETC. 

Moving party contends that the Court should vacate the judgment on the grounds of newly 

discovered evidence which is clearly material to the issues in this case and which they could not, with reasonable diligence, have discovered and produced at the trial as more fully set forth in the declaration of ________ and Exhibits attached thereto filed and served concurrently herewith and incorporated herein by reference. 

LIST HERE THE SPECIFIC DETAILS SUPPORTING YOUR REQUEST TO VACATE THE JUDGMENT ON THE GROUNDS OF NEWLY DISCOVERED EVIDENCE AND BE SURE TO LIST THE DATE THAT YOU FIRST BECAME AWARE OF THE EVIDENCE AND THAT YOU COULD NOT HAVE DISCOVERED BEFORE THE TRIAL WITH REASONABLE DILIGENCE.  


You need to state the facts that pertain to your particular situation. 
You need to state the facts as to exactly when you became aware of the newly discovered evidence. Do not just use the wording from this sample for this paragraph.
/// 

II.
LEGAL ARGUMENT

A. 
THE COURT HAS THE POWER TO VACATE THE JUDGMENT THAT WAS ENTERED AGAINST THE DEFENDANT ON THE GROUNDS OF NEWLY DISCOVERED EVIDENCE


Rule 60 states in pertinent part that “(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons: (2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b).” And Rule 60 also states that “(c) Timing and Effect of the Motion. (1) Timing. A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.”


As the judgment was only entered against Defendant on ________, this motion is timely filed.   And as shown by the declaration of _____________ and Exhibits attached thereto, this motion should be granted on the grounds of newly discovered evidence which is clearly material to the issues in this case which they could not with reasonable diligence have discovered and produced at the trial in that LIST THE SPECIFIC FACTS AND EVIDENCE THAT SUPPORT YOUR CONTENTIONS REGARDING THE NEWLY DISCOVERED EVIDENCE. 

"Rule 60(b) allows a party to seek relief from a final judgment, and request reopening of his case, under a limited set of circumstances."  Gonzalez v. Crosby, 545 U.S. 524, 528 (2005).

The Ninth Circuit has stated that it is appropriate to alter or amend a judgment if the court is presented with newly discovered evidence.  Zimmerman v. City of Oakland, 255 F.3d 734, 740 (9th Cir. 2011). The standard for introduction of new evidence post-trial is provided in Rule 60(b), which allows the consideration of newly discovered evidence that, with reasonable diligence, could not have been discovered previously.


And the law is settled in the Ninth Circuit and elsewhere that a district court has great discretion in deciding whether to grant a motion under Rule 60. It is subject to review only for abuse of discretion. 


Motions for relief from judgment pursuant to Rule 60(b) are addressed to the sound discretion of the district court and will not be reversed absent an abuse of discretion.  SEC v. Coldicutt, 258 F.3d 939, 941 (9th Cir.2001).

The first step of our abuse of discretion test is to determine de novo whether the trial court identified the correct legal rule to apply to the relief requested. The second step . . . is to determine whether the trial court’s application of the correct legal standard was (1) “illogical”, (2) “implausible,” or (3) without “support in inferences that may be drawn from the facts in the record. United States v. Hinkson, 585 F.3d 1247, 1261 (9th Cir. 2009) (en banc).


Like motions brought under Rule 59(e), Rule 60(b) motions are committed to the discretion of the trial court. Barber v. Hawai`I , 42 F.3d 1185, 1198 (9th Cir. 1994) (“Motions for relief from judgment pursuant to Federal Rule of Civil Procedure 60(b) are addressed to the sound discretion of the district court.”).


A district court may vacate a prior judgment where the court is presented with newly discovered evidence, an intervening change of controlling law, manifest injustice, or where the prior order was clearly erroneous. Fed. R. Civ. P. 60(b)(1)-(6); United States v. Cuddy, 147 F.3d 1111, 1114 (9th Cir. 1998); School Dist. No. 1J, Multnomah County v. AcandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993) see also Stewart v. Dupnik, 243 F.3d 549, 549 (9th Cir. 2000).


Under Rule 60(b), a court may relieve a party from a final judgment, order or proceeding in the following circumstances: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence; (3) fraud; (4) the judgment is void; (5) the judgment has been satisfied; or (6) any other reason justifying relief from the judgment.  Stewart v. Dupnik, 243 F.3d 549, 549 (9th Cir. 2000) see also De Saracho v. Custom Food Mach., Inc., 206 F.3d 874, 880 (9th Cir. 2000) (noting that the district court's denial of a Rule 60(b) motion is reviewed for an abuse of discretion).

You need to state the facts that pertain to your particular situation. 
You need to state the facts as to exactly when you became aware of the newly discovered evidence and why it was not discovered before the trial. Do not just use the wording from this sample for this paragraph.

B. 
IT IS WELL SETTLED THAT RULE 60 IS TO BE LIBERALLY CONSTRUED SO THAT CASES ARE TRIED ON THEIR MERITS

In discussing Rule 60 the Ninth Circuit Court of Appeal has stated that this rule, like all the Federal Rules of Civil Procedure, “is to be liberally construed to effectuate the general purpose of seeing that cases are tried on the merits.” Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir. 1983) (internal citations omitted.) See also Fed. R. Civ. P. 1 “The Federal Rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.”

“Rule 60(b) is ‘remedial in nature and . . . must be liberally applied.’ ” TCI Group Life Ins. v. Knoebber, 244 F.3d 691, 696 (9th Cir. 2001) (internal citations and quotations omitted.)

The newly discovered evidence is clearly substantial and material to the issues involved in this case and could not have been discovered with reasonable diligence before the trial.  Thus this Court should exercise its discretion so that this case can be decided on its merits.  

III.     

CONCLUSION

Based on the above, Defendant________________ respectfully requests that the Court set aside the Judgment that was entered against them on the grounds of newly discovered evidence so that this case can be heard on its merits, as the law favors.

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY
DECLARATION OF 

I, _____________________, declare as follows.


USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of California. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal

knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.

2.   
I make this declaration in support of my motion to vacate the judgment entered against me on ______ due to newly discovered evidence. 

3.  
LIST HERE THE SPECIFIC DETAILS SUPPORTING YOUR REQUEST TO VACATE THE JUDGMENT ON THE GROUNDS OF NEWLY DISCOVERED EVIDENCE SUCH AS THE DATE YOU FIRST BECAME AWARE OF THE EVIDENCE, AND THAT YOU COULD NOT HAVE DISCOVERED BEFORE THE TRIAL WITH REASONABLE DILIGENCE.   GIVE SPECIFICS AS TO WHY THIS EVIDENCE IS MATERIAL TO THE ISSUES IN YOUR CASE.   CITE TO ANY ATTACHED EXHIBITS AS EXHIBIT “1”, ETC. 


4.  
 ADD HERE ADDITIONAL SUPPORTING FACTS AND EVIDENCE IF APPROPRIATE. 

5.  
It has been less than one year since entry of the Judgment against me. 

7.   
I respectfully request that the Court vacate the Judgment entered against me on the

grounds of newly discovered evidence so that this case can be heard on its merits, as the law favors.

I declare under penalty of perjury under the laws of the United States of America and the

State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION

PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION TO VACATE JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS

- 1 -
NOTICE OF MOTION AND MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(2)

