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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION TO STRIKE; MEMORANDUM OF POINTS AND AUTHORITIES
DATE:

TIME: 

PLACE


	
	)
)
	



TO DEFENDANT ____________________________AND THEIR ATTORNEYS OF 
RECORD:


Plaintiff, ____________ (“Plaintiff”), hereby submits their opposition to the Motion of 
Defendant, (“Defendant”), to Strike portions of the complaint filed by Plaintiff under Rule 12(f) of 

the Federal Rules of Civil Procedure.  This opposition is made due to the fact that the Motion to 
Strike filed by Defendant is without merit as none of the allegations cited by Defendant in their 
Motion meet the requirements of Rule 12(f).  Therefore the Motion should be denied. 


This opposition is based upon this Opposition to Motion, the Memorandum of Points and 
Authorities, all pleadings and papers on file in this action and on any arguments made at the hearing 
of the Motion.
Dated_________________________


_______________________________________








Any Attorney or Party
MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS


Plaintiff, _______________, (“Plaintiff”), filed their complaint in the United States District Court, __________ District of __________  on ________ .

Defendant filed their Motion to Strike contending that certain portions of the complaint be stricken, namely the portions at __________________________________.  

Defendant contends that the allegations therein contained redundant, immaterial, impertinent, or scandalous matter and should be stricken under Rule 12(f), yet provides no specifics, only conclusory and generic allegations

Plaintiff contends that the Motion to Strike should be denied as the portions of the complaint

sought to be stricken by Defendant do not meet the requirements of Rule 12(f) that only redundant, 
immaterial, impertinent, or scandalous matter should be stricken. 


Be sure to modify this to suit your individual situation. Do NOT 
just use the wording here unless it definitely applies to your particular 
situation.
II.

LEGAL ARGUMENT


A.
MOTIONS TO STRIKE ARE DISFAVORED BECAUSE OF THE LIMITED 
IMPORTANCE OF PLEADINGS IN FEDERAL PRACTICE


Numerous cases as well as a major legal treatise state that motions to strike are disfavored. 

Motions to strike are disfavored because they are often used as delaying tactics, and because of the limited importance of pleadings in federal practice. Bureerong v. Uvawas, 922 F. Supp. 1450, 1478 (C.D. Cal. 1996); see also Greenwich Ins. Co. v. Rodgers, 729 F. Supp. 2d 1158, 1162 (C.D. Cal. 2010) (same). 

Federal courts view motions under Rule 12(f) with disfavor and infrequently grant them. 5C Charles Alan Wright et al., Federal Practice and Procedure § 1380 (3d ed. 1998).


And a court must view the pleading under attack in the light most favorable to the pleader.


When ruling on a motion to strike, the Court takes the plaintiff's allegations as true and must liberally construe the complaint in a light most favorable to the plaintiff. See Jenkins v. McKeithen, 395 U.S. 411, 421 (1969); see also Argabright v. United States, 35 F.3d 472, 474 (9th Cir. 1994).


"Courts must view the pleadings under attack in the light more favorable to the pleader." Lazar v. Trans Union LLC, 195 F.R.D. 665, 669 (C.D. Cal. 2000).

And a motion to strike should not be granted unless the matter to be stricken could have no possible bearing on the subject matter of the litigation. 

  
"Motions to strike should not be granted unless it is clear that the matter to be stricken could have no possible bearing on the subject matter of the litigation.”  Lilley v.  Charren, 936 F. Supp. 708, 713 (N.D. Cal. 1996), see also United States v. Wang, 404 F.Supp.2d 1155, 1157 (N.D. Cal. 2005).


B.
NONE OF THE ALLEGATIONS SOUGHT TO BE STRICKEN BY 


DEFENDANT CONTAIN redundant, immaterial, impertinent, or \


scandalous matter as required by rule 12(f)
 
"Immaterial matter is that which has no essential or important relationship to the claim for 
relief or the defenses being pleaded. Impertinent matter consists of statements that do not pertain, and 
are not necessary, to the issues in question." Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th 
Cir.1993) (internal citation omitted) (overruled on other grounds, Fogerty v. Fantasy, Inc., 510 U.S. 
517 (1994). 

And Defendant has made no showing of prejudice such as delay or confusion of the issues. In

fact the only delay in this case is a direct result of the Motion to Strike filed by Defendant!


For motions to strike, courts often require a showing of prejudice by the moving party. S.E.C. 
v. Sands, 902 F. Supp. 1149, 1166 (C.D. Cal. 1995). 

The Ninth Circuit has stated that prejudice can arise from allegations that cause delay or 
confusion of the issues. See Fantasy, Inc., 984 F.2d supra, at 1528.

Defendant makes only conclusory and generic allegations but provides no specifics.  

Redundant matter includes “needless repetition of other averments or allegations that are 
foreign to the issue.” Sliger v. Prospect Mortg., LLC, 789 F. Supp. 2d 1212, 1216 (E.D. Cal. 2011).


Defendant does not state with any particularity as to which of the allegations contain 

redundant matter. 


Scandalous includes allegations that cast a cruelly derogatory light on a party or other 
person.” In re 2TheMart.com, Inc. Sec. Litig., 114 F. Supp. 2d 955, 965 (C.D. Cal. 2000).


Scandalous’ generally refers to any allegation that unnecessarily reflects on the moral 
character of an individual or states anything in repulsive language that detracts from the dignity of the 
court. 2 MOORE’S FEDERAL PRACTICE § 12.37[3] at 12–97.


Again, Defendant fails to specify just which allegations are scandalous, and why. 

Before granting a motion to strike, the defendant "must establish that any questions of law are
clear and undisputed, and that under no set of circumstances could the claim succeed." RDF Media 
Ltd. v. Fox Broadcasting Co., 372 25 F. Supp. 2d 556, 561 (C.D. Cal. 2005). 


And in a recent case the Ninth Circuit Court of Appeals stated that the Court begins the Rule 
12(f) analysis by determining whether the claims to be stricken are (1) an insufficient defense; (2) 
redundant; (3) immaterial; (4) impertinent; or (5) scandalous.  Whittlestone, Inc. v. Handi-Craft 
Company, 618 F.3d 970, 973-974 (9th Cir. 2010) (citation omitted).


The Ninth Circuit has cautioned that if the Court is in doubt as to whether challenged matter 
may raise an issue of fact or law, the motion to strike should be denied, leaving an assessment of the
 sufficiency of the allegations for adjudication on the merits.  And it is not for the court to resolve 
disputed and substantial factual or legal issues in deciding a motion to strike. Whittlestone, Inc. v.

 Handi-Craft Co. 618 F.3d supra, at 973. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

III.

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court deny Defendant’s Motion to Strike portions of the complaint. 
Dated_________________________


_______________________________________








Any Attorney or Party
 SEQ CHAPTER \h \r 1


PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION TO STRIKE; MEMORANDUM OF POINTS AND AUTHORITIES; to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS
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OPPOSITION TO MOTION TO STRIKE

