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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(1); MEMORANDUM OF POINTS AND AUTHORITIES;  DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO  ______________________AND THEIR ATTORNEYS OF RECORD:


____________ (“_________”), hereby submits their opposition to the Motion of 
_________, (“___________”), to vacate the judgment entered on ____________ on the grounds of 

mistake, inadvertence, surprise, or excusable neglect pursuant to Federal Rule of Civil Procedure 60(b)(1) on the grounds that the moving party has failed to LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOVING PARTY DELAYED IN FILING THE MOTION,  CULPABLE CONDUCT BY THE MOVING PARTY RESULTED IN THE JUDGMENT, NO MERITORIOUS DEFENSE IS SHOWN AND YOU WOULD BE PREJUDICED IF THE JUDGMENT WERE SET ASIDE as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.

The Opposition shall be based on this Opposition, the attached Memorandum of Points and Authorities, the Declaration of  ________________________and Exhibits attached thereto, concurrently filed and served, on the complete files and records of this action, and on such other oral and/or documentary evidence as may be presented at the hearing on the Motion.



Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY


Note that this opposition should be served and filed at least seven (7) calendar days before the hearing date unless a Local Rule or order of the Court states otherwise. See Federal Rule of Civil Procedure 6(c)(2).
MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS

This case arises out of: Add information here to inform the Court of the circumstances of the particular case, such as relationship between parties, etc. 

Plaintiff’s complaint alleges that: Add information here from the actual complaint such as brief description of causes of action, facts alleged, etc. 

Defendants were served on _________, a default was entered on ________, and the default judgment was entered on ______________.


Defendants have filed a motion to vacate the default and judgment on the grounds of 

mistake, inadvertence, surprise, or excusable neglect pursuant to Federal Rule of Civil Procedure 60(b)(1). The declaration of ________ submitted in support of the motion states that they discovered the default and judgment on or about ___________. The motion was filed on _________.

Plaintiff opposes the motion on the grounds that the moving party has failed to LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOVING PARTY DELAYED IN FILING THE MOTION,  CULPABLE CONDUCT BY THE MOVING PARTY RESULTED IN THE JUDGMENT, NO MERITORIOUS DEFENSE IS SHOWN AND YOU WOULD BE PREJUDICED IF THE JUDGMENT WERE SET ASIDE as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
II.

LEGAL ARGUMENT
A.
A COURT MAY DENY RELIEF UNDER RULE 60(b) WHERE CULPABLE 
CONDUCT OF THE MOVING PARTY LED TO THE DEFAULT OR JUDGMENT, 
NO MERITORIOUS DEFENSE IS SHOWN OR THE PLAINTIFF WOULD BE 
PREJUDICED IF THE JUDGMENT WERE SET ASIDE AND RELIEF MY ALSO BE 
DENIED WHERE THE ATTORNEY FOR THE MOVING PARTY COMITTED A 
MISTAKE SUCH AS IGNORANCE OR CARELESSNESS
______ contends that the motion should be denied as it is untimely in that it is not made within a reasonable time as required by Rule 60. 

Federal Rule of Civil Procedure 60(b) states in pertinent part that, 

“ (c) Timing and Effect of the Motion. (1) Timing. A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.”

Numerous decisions of the Circuit Court of Appeal have stated that a court has the discretion of deny relief under Rule 60(b) where culpable conduct of the moving party resulted in the default or judgment, no meritorious defense is shown or plaintiff would be prejudiced if the judgment were set aside. 
District courts have discretion to deny relief under Rule 60(b) where defendant’s culpable conduct led to the default, no meritorious defense is shown or plaintiff would be prejudiced if the judgment is set aside. Heyman v. M. L. Marketing, Co. 116 F3d 91, 94 (4th Cir. 1997); Florida Physician’s Ins. Co., Inc. v. Ehlers 8 F3d 780, 783–784 (11th Cir. 1993); see also Price v Seyde 961 F2d 1470, 1473 (9th Cir. 1992).

Wehrs v. Wells  688 F3d 886, 890 (7th Cir. 2012)-movant must show good cause for default, swift action to correct it, and meritorious defense.


Excusable neglect may serve as a basis for relief, provided the moving party has shown diligence in seeking relief, and the opposing party has not suffered prejudice in the interim. See SEC v. Platforms Wireless Int’l Corp. 617 F3d 1072, 1100 (9th Cir. 2010); Burrell v. Henderson 434 F3d 826, 832–833 (6th Cir. 2006).

When considering a motion for relief from a default judgment, courts generally consider three factors in deciding whether relief should be granted on the ground of “excusable neglect”: such as 
whether the defaulting party engaged in any culpable conduct that caused the default; whether the defaulting party has a meritorious defense, and whether there is any prejudice to the nondefaulting party if relief is granted. Brandt v. American Bankers Ins. Co. of Florida 653 F3d 1108, 1111 (9th Cir. 2011); Gucci America, Inc. v. Gold Ctr. Jewelry 158 F3d 631, 634 (2nd Cir. 1998); Yeschick v. Mineta 675 F3d 622, 628–629 (6th Cir. 2012)—“party seeking relief must first demonstrate a lack of culpability before the court examines the remaining two factors”.
Rule 60(b)(1) provides no relief for ignorance, carelessness or inexcusable neglect.  A claim of “excusable neglect” was rejected where new evidence was previously available to the defendants, an admission by the defendants was the cause of the plaintiff’s failure to raise the evidence sooner, and the defendants’ proffered reasons for the delay in bringing the evidence to the court’s attention were not reasonable. SEC v. Platforms Wireless Int’l Corp., supra, 617 F3d at 1100–1101.

“(A)n attorney’s ignorance or carelessness is not cognizable under Rule 60 (b) ... (and) the same rule applies to litigation strategy and evidentiary choices.“ Jones v. United States 255 F3d 507, 511–512 (8th Cir. 2001) (parentheses added).
An attorney displayed inexcusable neglect where he did not oppose a motion for summary judgment. He did not receive filings due to his failure to inform the court of a change of e-mail address and his failure to check the docket in the case. Yeschick v. Mineta, supra, 675 F3d at  629–631.

As a general matter, attorney mistakes—even when they reach the level of malpractice—do not “usually provide a basis to set aside a judgment pursuant to Rule 60(b)(1).” Casey v. Albertson’s, Inc., 362 F.3d 1254, 1260 (9th Cir. 2004); see also Latshaw v. Trainer Wortham & Co., 452 F.3d 1097, 1101-02 (9th Cir. 2006) (“A party will not be released from a poor litigation decision made because of inaccurate information or advice, even if proffered by an attorney.”). In essence, to justify relief under Rule 60(b), the attorney’s mistake must be “so gross as to constitute abandonment.”

Plaintiff contends that the motion should be denied as LIST HERE THE SPECIFIC FACTS THAT SUPPORT YOUR CONTENTIONS OF CULPABLE CONDUCT OF THE MOVING PARTY, NO MERITORIOUS DEFENSE IS SHOWN, UNREASONABLE DELAY, OR YOU WOULD SUFFER PREJUDICE IF THE JUDGMENT WERE SET ASIDE SUCH AS ADDITIONAL ATTORNEY FEES AND COSTS, PENDING LEVIES, ETC., AND CITE TO ANY ATTACHED DECLARATIONS AND EXHIBITS IF APPROPRIATE. 
Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
///

///

///

B.
A COURT MAY DENY RELIEF UNDER RULE 60(b) WHERE THE 
ALLEGED MISTAKE WAS THE RESULT OF THE MOVING PARTY’S 
DELIBERATE AND COUNSELED DECISION
Courts have declined to grant Rule 60(b)(1) relief when the mistake was the result of the moving party’s deliberate and counseled decision. Latshaw v. Trainer Wortham & Co., Inc. 452 F3d 1097, 1100–1102 (9th Cir. 2006)—party who accepted offer of judgment based on incorrect legal advice not entitled to relief from judgment; Eskridge v. Cook County  577 F3d 806, 809–810 (7th Cir. 2009) —counsel’s “deliberate, strategic choice” to voluntarily dismiss federal lawsuit and proceed against defendant in state court, although incorrect assessment of consequences of that alternative, did not compel relief under Rule 60(b)(1); Ungar v. Palestine Liberation Organization 599 F3d 79, 85
(1st Cir. 2010)—deliberate strategic choice is not basis for relief under Rule 60(b)(1).


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

III.

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court deny Defendant’s motion to vacate the judgment on the grounds that Defendant has failed to meet their burden. 

Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________, declare as follows.

USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:

1.
I am an attorney at law duly licensed to practice before all courts in the State of ______ and am admitted to practice in the _________ District of __________.  I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE OPPOSING PARTY SIGNS THIS DECLARATION


1.
I am a ___________ in above-entitled proceedings. I am over the age of 18 years and 

have personal knowledge of the facts stated in this declaration, and if called as a witness, could and 

would testify competently to the truth of the facts as stated herein.

2.  
I make this declaration in support of the foregoing opposition to motion to vacate judgment filed by _________________.


3.
Defendants were served on _________, a default was entered on ________, and the default judgment was entered on ______________.


4.  
The declaration of __________ submitted in support of the motion to vacate alleges 

that they first learned about the judgment on _____________ yet the motion to vacate was not filed 

until ____ which is a period of ____ months. 

5. 
_______ engaged in culpable conduct that resulted in the default or judgment in that 

LIST HERE THE SPECIFIC FACTS SUPPORTING YOUR CONTENTION OF CULPABLE 

CONDUCT AND ATTACH ANY RELEVANT DOCUMENT AS EXHIBIT “1”, ETC.  

6. 
LIST HERE ANY ADDITIONAL SUPPORTING FACTS OR EVIDENCE THAT SUPPORT YOUR OPPOSITION SUCH AS NO MERITORIOUS DEFENSE IS SHOWN, UNREASONABLE DELAY, OR YOU WOULD SUFFER PREJUDICE IF THE JUDGMENT WERE SET ASIDE SUCH AS ADDITIONAL ATTORNEY FEES AND COSTS, PENDING LEVIES, ETC., AND CITE TO ANY ATTACHED DECLARATIONS AND EXHIBITS IF APPROPRIATE.  


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

I declare under penalty of perjury under the laws of the United States of America and the State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION


You need to specify in detail exactly what facts and evidence support your opposition to the motion to vacate. 


Do NOT just use the wording from this sample for this declaration.
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(1); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1


- 1 -
OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(1)

