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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)
	Case No. 

OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(2); MEMORANDUM OF POINTS AND AUTHORITIES;  DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO  ______________________AND THEIR ATTORNEYS OF RECORD:


____________ (“_________”), hereby submits their opposition to the Motion of 
_________, (“___________”), to vacate the judgment entered on ____________ on the grounds of 

mistake, inadvertence, surprise, or excusable neglect pursuant to Federal Rule of Civil Procedure 60(b)(2) on the grounds that the moving party has failed to LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE NEWLY DISCOVERED EVIDENCE WAS KNOWN OR COULD HAVE BEEN DISCOVERED BY THE MOVING PARTY BEFORE THE TRIAL, THE EVIDENCE IS MERELY CUMULATIVE, IMPEACHING OR NOT MATERIAL,  OR THE EVIDENCE WOULD NOT LIKELY PRODUCE A DIFFERENT RESULT IF THE JUDGMENT WERE SET ASIDE as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.

The Opposition shall be based on this Opposition, the attached Memorandum of Points and Authorities, the Declaration of  ________________________and Exhibits attached thereto, concurrently filed and served, on the complete files and records of this action, and on such other oral and/or documentary evidence as may be presented at the hearing on the Motion.



Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY


Note that this opposition should be served and filed at least seven (7) calendar days before the hearing date unless a Local Rule or order of the Court states otherwise. See Federal Rule of Civil Procedure 6(c)(2).
MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS

This case arises out of: Add information here to inform the Court of the circumstances of the particular case, such as relationship between parties, etc. 

Plaintiff’s complaint alleges that: Add information here from the actual complaint such as brief description of causes of action, facts alleged, etc. 

Defendants were served on _________, a default was entered on ________, and the default judgment was entered on ______________.


Defendants have filed a motion to vacate the default and judgment on the grounds of newly discovered evidence pursuant to Federal Rule of Civil Procedure 60(b)(2). The declaration of ________ submitted in support of the motion states that the newly discovered evidence was not discovered until after the date of the trial.
Plaintiff opposes the motion on the grounds that the moving party has failed to meet their burden of showing that LIST HERE THE MOTION SHOULD BE DENIED SUCH AS THE NEWLY DISCOVERED EVIDENCE WAS KNOWN OR COULD HAVE BEEN DISCOVERED BY THE MOVING PARTY BEFORE THE TRIAL, THE EVIDENCE IS MERELY CUMULATIVE, IMPEACHING OR NOT MATERIAL,  OR THE EVIDENCE WOULD NOT LIKELY PRODUCE A DIFFERENT RESULT IF THE JUDGMENT WERE SET ASIDE as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
II.

LEGAL ARGUMENT
A.
A COURT MAY DENY RELIEF UNDER RULE 60(b)(2) WHERE THE 
NEWLY DISCOVERED EVIDENCE WAS KNOWN OR COULD HAVE BEEN 
DISCOVERED BY THE MOVING PARTY BEFORE THE TRIAL, THE EVIDENCE 
IS MERELY CUMULATIVE, IMPEACHING OR NOT MATERIAL,  OR THE 
EVIDENCE WOULD NOT LIKELY PRODUCE A DIFFERENT RESULT IF THE 
JUDGMENT WERE SET ASIDE
A motion for relief from the judgment may be made on the ground of “newly discovered evidence that, with reasonable diligence could not have been discovered in time to move for a new trial under Rule 59(b)” See Federal Rule of Civil Procedure 60(b)(2).
__________ contends that the motion should be denied in that grounds that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION SUCH AS THE EVIDENCE WAS NOT NEWLY DISCOVERED, SHOULD HAVE BEEN DISCOVERED EARLIER,  IS NOT MATERIAL OR IS MERELY IMPEACHMENT EVIDENCE, WAS EASILY OBTAINABLE THROUGH DILIGENT EFFORTS, WAS PUBLIC INFORMATION, ETC. 
Newly discovered evidence may justify relief where the moving party shows that: the evidence was discovered after trial; the movant exercised due diligence to discover the new evidence;

the evidence is not merely cumulative or impeaching; the evidence is material and the evidence would probably produce a different result. See Feature Realty, Inc. v. City of Spokane 331 F3d 1082, 1093 (9th Cir. 2003); Toole v. Baxter Healthcare Corp. 235 F3d 1307, 1316 (11th Cir. 2000); Gonzalez-Pina v. Rodriguez  407 F3d 425, 433 (1st Cir. 2005).
Newly discovered impeachment evidence generally will not support relief from judgment under FRCP 60(b)(2). See Thermacor Process, L.P. v. BASF Corp. 567 F3d 736, 745 (5th Cir. 2009);

Cedar Hill Hardware & Const. Supply, Inc. v. Insurance Corp. of Hannover 563 F3d 329, 354 (8th Cir. 2009).

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
B.
A MOTION FOR RELIEF UNDER RULE 60(b)(2) IS SUBJECT TO THE 
SAME STANDARD AS A RULE 59 MOTION FOR NEW TRIAL BASED ON NEWLY 
DISCOVERED EVIDENCE. BECAUSE THE MOVING PARTY HAS NOT MET THE 
STANDARD FOR A RULE 59 MOTION FOR NEW TRIAL BASED ON NEWLY 
DISCOVERED EVIDENCE THE MOTION SHOULD BE DENIED

Numerous decisions of the Circuit Courts of Appeal have stated that a motion for relief under Rule 60(b)(2) is subject to the same standard as a Rule 59 motion for new trial based on newly discovered evidence.  Because the moving party has not met the standard for a Rule 59 motion the motion should be denied.

The moving party has not met the standard for a Rule 59 motion for new trial based on newly discovered evidence in that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION SUCH AS THE EVIDENCE WAS NOT NEWLY DISCOVERED, SHOULD HAVE BEEN DISCOVERED EARLIER,  WAS EASILY OBTAINABLE THROUGH DILIGENT EFFORTS, WAS PUBLIC INFORMATION, ETC. 
Rule 60(b)(2) motions for relief from judgment are subject to the same standard as Rule 59 motions for new trial on the ground of newly discovered evidence. Jones v. Aero/Chem Corp. 921 F2d 875, 878 (9th Cir. 1990); Compass Technology, Inc. v. Tseng Laboratories, Inc. 71 F3d 1125, 1130 (3rd Cir. 1995).
A party cannot use a Rule 59(e) motion to introduce new evidence that could have been adduced prior to rendition of the decision being challenged. Thus, when supplementing a Rule 59(e) motion with additional evidence, the movant must show: “that the evidence is newly discovered”; or “if the evidence was available at the time of the decision being challenged, that counsel made a diligent yet unsuccessful effort to discover the evidence.” See Devon Energy Prod. Co., L.P. v. Mosaic Potash Carlsbad, Inc. 693 F3d 1195, 1213 (10th Cir. 2012) (internal quotes omitted); Chery v. Bowman  901 F2d 1053, 1057–1058, fn. 6  (11th Cir. 1990); In re Sun Healthcare Group, Inc. 214 FRD 671, 674 (D NM 2003)—court should reject Rule 59(e) motion where movant attempts to offer new arguments or facts that could have been presented initially.
“(T)he assessment of newness turns on the date of the court’s dispositive order, not on the date when the motions or briefs are filed.” Hecker v. Deere & Co. 556 F3d 575, 590 (7th Cir. 2009).
A district court did not abuse its discretion in denying a Rule 59(e) motion based on newly discovered evidence where such evidence came from public records. Crowell v. Campbell Soup Co. 264 F3d 756, 764 (8th Cir. 2001); see HDC, LLC v. City of Ann Arbor  675 F3d 608, 615 (6th Cir. 2012)—movant had not shown due diligence to discover the evidence where it had been publicly available.

A district court did not abuse its discretion in denying defendants’ Rule 59(e) motion for reconsideration where plaintiff had introduced “new” evidence in its reply brief supporting a summary judgment motion. Defendants had the opportunity to respond (and failed to do so). Moreover, defendants could not identify “ ‘newly discovered evidence’ that was previously unavailable or unknown to them_._._.” SEC v. Platforms Wireless Int’l Corp. 617 F3d 1072, 1100 (9th Cir. 2010).
A district court did not abuse its discretion in denying a Rule 59(e) motion to introduce a new expert report. The report was based on documents and photographs that were in the movant’s possession or readily available to it well before the consent decree hearing. There were no new facts in the report, only new opinions. United States v. Metropolitan St. Louis Sewer Dist. 440 F3d 930, 934–935 (8th Cir. 2006).

Mere disagreement with a district court’s ruling on a motion for summary judgment will not support a motion to alter or amend the judgment. United States ex rel. Becker v. Westinghouse Savannah River Co. 305 F3d 284, 290 (4th Cir. 2002).
Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
///

///

///
III.

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court deny Defendant’s motion to vacate the judgment on the grounds that Defendant has failed to meet their burden.
Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________, declare as follows.

USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:

1.
I am an attorney at law duly licensed to practice before all courts in the State of ______ and am admitted to practice in the _________ District of __________.  I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE OPPOSING PARTY SIGNS THIS DECLARATION


1.
I am a ___________ in above-entitled proceedings. I am over the age of 18 years and 

have personal knowledge of the facts stated in this declaration, and if called as a witness, could and 

would testify competently to the truth of the facts as stated herein.

2.  
I make this declaration in support of the foregoing opposition to motion to vacate judgment filed by _________________.


3.
The declaration of __________ submitted in support of the motion to vacate alleges 
newly discovered evidence.
4. The motion to vacate should be denied on the grounds that the evidence contended by 
_______ to be newly discovered evidence is not newly discovered in that LIST HERE THE FACTS AND EVIDENCE SUPPORTING YOUR CONTENTION SUCH AS THE EVIDENCE WAS NOT NEWLY DISCOVERED, SHOULD HAVE BEEN DISCOVERED EARLIER,  IS NOT MATERIAL OR IS MERELY IMPEACHMENT EVIDENCE, WAS EASILY OBTAINABLE THROUGH DILIGENT EFFORTS, WAS PUBLIC INFORMATION, ETC., BE SURE TO ATTACH ANY RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC.  IF ANY EXHIBITS ARE ATTACHED USE THE FOLLOWING WORDING:  A true and correct copy of said LIST TYPE AND DATE OF DOCUMENT ATTACHED is attached hereto as exhibit “1” and incorporated herein by reference. 


5.
LIST HERE ANY ADDITIONAL SUPPORTING FACTS OR EVIDENCE 
THAT SUPPORT YOUR OPPOSITION AND ATTACH ANY FURTHER RELEVANT DOCUMENTS AS EXHIBIT “1, ETC. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

I declare under penalty of perjury under the laws of the United States of America and the State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION


You need to specify in detail exactly what facts and evidence support your opposition to the motion to vacate. 


Do NOT just use the wording from this sample for this declaration.
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(2); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1


- 1 -
OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(2)

