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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(3); MEMORANDUM OF POINTS AND AUTHORITIES;  DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO  ______________________AND THEIR ATTORNEYS OF RECORD:


____________ (“_________”), hereby submits their opposition to the Motion of 
_________, (“___________”), to vacate the judgment entered on ____________ on the grounds of 

mistake, inadvertence, surprise, or excusable neglect pursuant to Federal Rule of Civil Procedure 60(b)(3) on the grounds that the moving party has failed to LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOTION IS UNTIMELY IN THAT IT WAS NOT MADE WITHIN A REASONABLE TIME AFTER ENTRY OF THE JUDGMENT OR IS MADE MORE THAN ONE YEAR AFTER ENTRY OF THE JUDGMENT, THE FRAUD, misrepresentation or other misconduct DID NOT prevented the moving party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY CANNOT SHOW A MERITORIOUS CLAIM OR DEFENSE,  THE CONDUCT COMPLAINED OF DID NOT PREVENT THE MOVING party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY HAS FAILED TO MEET THEIR BURDEN OF PROVING FRAUD BY CLEAR AND CONVINCING EVIDENCE, ETC. as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.

The Opposition shall be based on this Opposition, the attached Memorandum of Points and Authorities, the Declaration of  ________________________and Exhibits attached thereto, concurrently filed and served, on the complete files and records of this action, and on such other oral and/or documentary evidence as may be presented at the hearing on the Motion.



Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY


Note that this opposition should be served and filed at least seven (7) calendar days before the hearing date unless a Local Rule or order of the Court states otherwise. See Federal Rule of Civil Procedure 6(c)(2).
MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS

This case arises out of: Add information here to inform the Court of the circumstances of the particular case, such as relationship between parties, etc. 

The complaint alleges that: Add information here from the actual complaint such as brief description of causes of action, facts alleged, etc. 

A judgment in favor of ____________ was entered on ______________. 


Defendants have filed a motion to vacate the judgment on the grounds of fraud, misrepresentation or other misconduct that prevented the moving party from fully and fairly presenting his or her case or defense pursuant to Federal Rule of Civil Procedure 60(b)(3). The declaration of ________ submitted in support of the motion states that the alleged conduct prevented the moving party from fully and fairly presenting their case. 

The declaration of __________ submitted in support of the motion to vacate alleges fraud,

misrepresentation and misconduct although the declaration contains only vague and conclusory 

allegations and is bereft of any specific facts that would support the granting of the motion. 

______________opposes the motion on the grounds that the moving party has failed to meet their burden of showing that LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOTION IS UNTIMELY IN THAT IT WAS NOT MADE WITHIN A REASONABLE TIME AFTER ENTRY OF THE JUDGMENT OR IS MADE MORE THAN ONE YEAR AFTER ENTRY OF THE JUDGMENT,  THE FRAUD, misrepresentation or other misconduct DID NOT prevented the moving party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY CANNOT SHOW A MERITORIOUS CLAIM OR DEFENSE,  THE CONDUCT COMPLAINED OF DID NOT PREVENT THE MOVING party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY HAS FAILED TO MEET THEIR BURDEN OF PROVING FRAUD BY CLEAR AND CONVINCING EVIDENCE, ETC. as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
II.

LEGAL ARGUMENT
A.
A COURT MAY DENY RELIEF UNDER RULE 60(b)(3) WHERE THE 
MOVING PARTY HAS FAILED TO MEET THEIR BURDEN OF SHOWING THAT 
THE FRAUD, MISREPRESENTATION OR MISCONDUCT OF AN OPPOSING 
PARTY PREVENTED THEM FROM FULLY AND FAIRLY PRESENTING THEIR 
CLAIM OR DEFENSE. THE MOTION IS ALSO UNTIMELY IN THAT IT IS NOT 
MADE WITHIN A REASONABLE TIME AFTER ENTRY OF THE JUDGMENT
A motion for relief from the judgment may be made on the ground of “fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party” See Federal Rule of Civil Procedure 60(b)(3).
The motion must comply with Federal Rule of Civil Procedure 60(c)(1) which states that, “

A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.”
__________ contends that the motion should be denied in that grounds that LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOTION IS UNTIMELY IN THAT IT WAS NOT MADE WITHIN A REASONABLE TIME AFTER ENTRY OF THE JUDGMENT OR IS MADE MORE THAN ONE YEAR AFTER ENTRY OF THE JUDGMENT,  THE FRAUD, misrepresentation or other misconduct DID NOT prevented the moving party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY CANNOT SHOW A MERITORIOUS CLAIM OR DEFENSE,  THE CONDUCT COMPLAINED OF DID NOT PREVENT THE MOVING party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY HAS FAILED TO MEET THEIR BURDEN OF PROVING FRAUD BY CLEAR AND CONVINCING EVIDENCE, ETC. as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.


The moving party must show that the opponent engaged in fraud, misrepresentation or other misconduct that prevented the moving party from fully and fairly presenting his or her case or defense. See Info-Hold, Inc. v. Sound Merchandising, Inc. 538 F3d 448, 455–457 (6th Cir. 2008);

Casey v. Albertson’s Inc. 362 F3d 1254, 1259–1260 (9th Cir. 2004); Karak v. Bursaw Oil Corp. 288 F3d 15, 20–21 (1st Cir. 2002).


Rule 60(b)(3) “is aimed at judgments which were unfairly obtained, not at those which are factually incorrect.” De Saracho v. Custom Food Machinery, Inc. 206 F3d 874, 880 (9th Cir. 2000)
(internal quotes omitted); General Universal Systems, Inc. v. Lee  379 F3d 131, 156–157 (5th Cir. 2004).
To prevail under Rule 60(b)(3), the moving party must show:

—it had a meritorious claim; and

—the conduct complained of prevented the party from fully and fairly presenting his or her case or defense. Wickens v. Shell Oil Co. 620 F3d 747, 758–759 (7th Cir. 2010); see also Cook v. City of Bella Vista 582 F3d 840, 855; (8th Cir. 2009) General Universal Systems, Inc. v. Lee, supra, 379 F3d at 156–157.

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
B.
THE MOTION SHOULD BE DENIED AS THE MOVING PARTY HAS 
FAILED TO MEET THEIR BURDEN OF SHOWING FRAUD BY CLEAR AND 
CONVINCING EVIDENCE AND THE MOVING PARTY HAS FAILED TO SHOW 
THAT ANY ALLEGED MISCONDUCT PREVENTED A FULL AND FAIR 
PRESENTATION OF THE CASE

The declaration of __________ submitted in support of the motion to vacate alleges fraud,

misrepresentation and misconduct although the declaration contains only vague and conclusory 

allegations and is bereft of any specific facts that would support the granting of the motion. 

Numerous decisions of the Circuit Courts of Appeal have stated that the moving party must establish fraud by clear and convincing evidence. 

Fraud for purposes of Rule 60(b)(3) relief must be established by clear and convincing evidence. See Casey v. Albertson’s Inc., supra, 362 F3d at 1260; Info-Hold, Inc. v. Sound Merchandising, Inc., supra, 538 F3d at 456; Wickens v. Shell Oil Co., supra, 620 F3d at 759.

And a recent decision by the Seventh Circuit Court of Appeal has stated that the moving party must establish that any alleged misconduct prevented a full and fair presentation of the case.  
Where counsel’s actions at trial constitute “misconduct,” the movant must establish the misconduct prevented full and fair presentation of the case. See Willis v. Lepine 687 F3d 826, 833–835 (7th Cir. 2012)—defense counsel’s improper questioning in violation of motion in limine ruling, as well as a suggestive, “highly improper” speaking objection during plaintiff’s closing argument, did not prevent plaintiff from fully and fairly presenting case.
Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
III.

CONCLUSION

Based on the above, _______respectfully requests that the Court deny the motion to vacate  the judgment on the grounds that the moving party has failed to meet their burden.
Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________, declare as follows.

USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:

1.
I am an attorney at law duly licensed to practice before all courts in the State of ______ and am admitted to practice in the _________ District of __________.  I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE OPPOSING PARTY SIGNS THIS DECLARATION


1.
I am a ___________ in above-entitled proceedings. I am over the age of 18 years and 

have personal knowledge of the facts stated in this declaration, and if called as a witness, could and 

would testify competently to the truth of the facts as stated herein.

2.  
I make this declaration in support of the foregoing opposition to motion to vacate judgment filed by _________________.


3.
The declaration of __________ submitted in support of the motion to vacate fraud,

misrepresentation and misconduct although the declaration contains only vague and conclusory 

allegations and is bereft of any specific facts that would support the granting of the motion. 

4. 
The motion to vacate should be denied on the grounds that LIST HERE THE REASONS WHY THE MOTION SHOULD BE DENIED SUCH AS THE MOTION IS UNTIMELY IN THAT IT WAS NOT MADE WITHIN A REASONABLE TIME AFTER ENTRY OF THE JUDGMENT OR IS MADE MORE THAN ONE YEAR AFTER ENTRY OF THE JUDGMENT, THE FRAUD, misrepresentation or other misconduct DID NOT prevented the moving party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY CANNOT SHOW A MERITORIOUS CLAIM OR DEFENSE,  THE CONDUCT COMPLAINED OF DID NOT PREVENT THE MOVING party from fully and fairly presenting THEIR case or defense, THE MOVING PARTY HAS FAILED TO MEET THEIR BURDEN OF PROVING FRAUD BY CLEAR AND CONVINCING EVIDENCE, ETC. BE SURE TO ATTACH ANY RELEVANT DOCUMENTS AS EXHIBIT “1”, ETC.  

IF ANY EXHIBITS ARE ATTACHED USE THE FOLLOWING WORDING:  A true and correct copy of said LIST TYPE AND DATE OF DOCUMENT ATTACHED is attached hereto as exhibit “1” and incorporated herein by reference. 


5.
LIST HERE ANY ADDITIONAL SUPPORTING FACTS OR EVIDENCE 
THAT SUPPORT YOUR OPPOSITION AND ATTACH ANY FURTHER RELEVANT DOCUMENTS AS EXHIBIT “1, ETC. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

I declare under penalty of perjury under the laws of the United States of America and the State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION


You need to specify in detail exactly what facts and evidence support your opposition to the motion to vacate. 


Do NOT just use the wording from this sample for this declaration.
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(3); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1


- 1 -
OPPOSITION TO MOTION TO VACATE JUDGMENT UNDER RULE 60(b)(3)

