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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO AMEND JUDGMENT TO ADD ____________ JUDGMENT DEBTOR ON ALTER EGO LIABILITY UNDER FEDERAL RULE OF CIVIL PROCEDURE 69(a); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _______________; EXHIBITS

DATE:

TIME: 

PLACE


	
	)
)
	



TO THE ABOVE-ENTITLED COURT, ALL PARTIES HEREIN, AND THEIR

ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE THAT on _____________ at __________ or as soon

thereafter as the matter may be heard, in Courtroom  ________ of the above-entitled Court, located at ________________________ , pursuant to Rule 69(a) of the Federal Rules of Civil Procedure and 

California Code of Civil Procedure §  187, Plaintiff _____________ will and does move this court for an order amending the judgment entered on ______ to add LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR on the grounds of alter ego liability in that there is such as unity of interest and ownership between the corporation and LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR, who is its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist, and that failure to do would sanction fraud or promote injustice. 


This motion will be based on this notice and on the memorandum of points and authorities served and filed herewith, on the declaration of ____________ and exhibits attached thereto, on all the papers and records of this action and on such other and further oral and/or documentary evidence as may be presented at the hearing on this motion.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated________________         
_______________________________________________

                          


ANY ATTORNEY OR PARTY           


Note that you MUST file and serve this motion at least 14 days before the hearing if the motion is personally served on all parties, if the motion is served by mail you must add three (3) calendar days additional notice.  This motion should be personally served on the individual or party that you are asking to have added as a party to the Judgment. 

MEMORANDUM OF POINTS AND AUTHORITIES
I.

STATEMENT OF FACTS


Plaintiff filed suit against Defendants on or about ___________ alleging: Add some brief facts regarding the lawsuit such as breach of contract, et.   See Plaintiffs complaint on file. 


Judgment was entered against Defendant on _______________.   


Plaintiff contends that, pursuant to Rule 69(a) of the Federal Rules of Civil Procedure and 

California Code of Civil Procedure § 187, this court should issue an order amending the judgment entered on ______ to add LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR on the grounds of alter ego liability in that there is such as unity of interest and ownership between the corporation and LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR, and its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist, and that failure to do would sanction fraud or promote injustice in that LIST HERE THE SPECIFIC REASONS WHY THE COURT SHOULD IMPOSE ALTER EGO LIABILITY ON THE OTHER PARTY SUCH AS FAILURE TO OBSERVE CORPORATE FORMALITIES, COMMINGLING OF FUNDS, ETC.  See the declaration of __________ and Exhibits attached thereto, concurrently filed and served herewith and incorporated herein by reference. 

Be sure to include as much detail as possible in support of your motion. Do NOT just use the wording here unless it applies to your situation. 

///

II.

LEGAL ARGUMENT

A. 
THIS COURT HAS THE STATUTORY POWER TO GRANT THIS MOTION 
UNDER FEDERAL RULE OF CIVIL PROCEDURE 69(a) AND CODE OF CIVIL 
PROCEDURE SECTION 187 AND GREAT LIBERALITY IS ENCOURAGED IN 
THE ALLOWANCE OF AMENDMENTS UNDER SECTION 187


Rule 69(a) of the Federal Rules of Civil Procedure states in pertinent part that, “(a) In General. 

(1) Money Judgment; Applicable Procedure. A money judgment is enforced by a writ of execution, unless the court directs otherwise. The procedure on execution—and in proceedings supplementary to and in aid of judgment or execution—must accord with the procedure of the state where the court is located, but a federal statute governs to the extent it applies.”


The Ninth Circuit Court of Appeals has stated that the federal courts can rely on state law to add judgment debtors under the provisions of Rule 69(a) of the Federal Rules of Civil Procedure.


“We have held that Federal Rule of Civil Procedure 69(a) empowers federal courts to rely on state law to add judgment-debtors under Rule 69(a), which "permits judgment creditors to use any execution method consistent with the practice and procedure of the state in which the district court sits." Cigna Property & Cas. Ins. Co. v. Polaris Pictures Corp., 159 F.3d 412, 421 (9th Cir.1998) (quoting Peacock v. Thomas, 516 U.S. 349, 359 n. 7, 116 S.Ct. 862, 133 L.Ed.2d 817 (1996)) (internal quotation marks omitted). In Cigna, the appellant, much like the appellees in the instant case, argued that the motion to amend the judgment to add a judgment-debtor was untimely under Rule 59(e), and that the court therefore had no jurisdiction. See id. We rejected this argument, holding that Rule 69(a) allows judgment-creditors to use state law to collect on their debts. See id. Because California law allows amendment of a judgment to add a judgment-debtor, we held that the district court did not abuse its discretion in so doing. See id. at 421-22.” In re Levander, 180 F. 3d 1114, 1120-1121 (9th Cir. 1999).


Federal courts may permit judgment creditors to amend the judgment to add as a judgment debtor a nonparty alter ego if the forum state’s law allows such amendment. Katzir’s Floor & Home Design, Inc. v. M–MLS.com  394 F3d 1143, 1148 (9th Cir. 2004) —California law permits courts to amend judgment to add judgment debtors; see also Mad Dogg Athletics, Inc. v. NYC Holding  565 F.Supp.2d 1127, 1130 (CD CA 2008)—amendment adding nonparty natural person identical to corporation was permissible.

Code of Civil Procedure § 187 states that, “When jurisdiction is, by the Constitution or this Code, or by any other statute, conferred on a Court or judicial officer, all the means necessary to carry it into effect are also given; and in the exercise of this jurisdiction, if the course of proceeding be not specifically pointed out by this Code or the statute, any suitable process or mode of proceeding may be adopted which may appear most conformable to the spirit of this Code.”

Code of Civil Procedure section 187 authorizes a trial court to amend a judgment to add judgment debtors. Postal Instant Press, Inc. v. Kaswa Corp.162 Cal.App.4th 1510, 1517 (2008); 

Misik v. D’Arco (2011) 197 Cal.App.4th 1065, 1072, 1074-1075(citing NEC Electronics Inc. v. Hurt  208 Cal.App.3d 772, 777 (1989).


The court may exercise its authority to impose liability upon an alter ego who had control of the litigation, and was therefore represented in it. Hall, Goodhue, Haisley & Barker, Inc. v. Marconi Conf. Center Bd. 41 Cal.App.4th 1551, 1555 (1996).


The addition of a new party as judgment debtor stems from the concept of the alter ego doctrine, which is that an identity exists between the new party and the original party, whose participation in the trial leading to the judgment represented the newly added party. Oyakawa v. Gillett 8 Cal.App.4th 628, 631 (1992).


Therefore amending a judgment to add an alter ego does not add a new defendant but instead inserts the correct name of the real defendant. Hall, Goodhue, Haisley & Barker, Inc. v. Marconi Conf. Center Bd., supra, 41 Cal. App. 4th at p. 1555.


In order to see that justice is done, great liberality is encouraged in the allowance of amendments brought pursuant to Code of Civil Procedure section 187. Greenspan v. LADT LLC  191 Cal.App.4th 486, 508 (2010).

As shown by the declaration of ____________________ the judgment entered on ________should be amended to add LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR (“Alter Ego”) on the grounds of alter ego liability in that there is such as unity of interest and ownership between the corporation and LIST NAME OF PARTY TO BE ADDED AS JUDGMENT DEBTOR, and its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist, and that failure to do would sanction fraud or promote injustice in that LIST HERE THE SPECIFIC REASONS WHY THE COURT SHOULD IMPOSE ALTER EGO LIABILITY ON THE OTHER PARTY SUCH AS FAILURE TO OBSERVE CORPORATE FORMALITIES, COMMINGLING OF FUNDS, ETC.  


B. 
THE MOVING PARTY HAS MET THEIR BURDEN OF SHOWING THAT 
ALTER EGO LIAIBILITY SHOULD BE IMPOSED ON ________ 


"In California, two conditions must be met before the alter ego doctrine will be invoked. First, there must be such a unity of interest and ownership between the corporation and its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist. Second, there must be an inequitable result if the acts in question are treated as those of the corporation alone." Sonora Diamond Corp. v. Superior Court 83 Cal.App.4th 523, 538 (2000); accord Troyk v. Farmers Group, Inc. 171 Cal.App.4th 1305, 1341 (2009); see also Tomaselli v. Transamerica Ins. Co. 25 Cal.App.4th 1269, 1285 (1994)

Plaintiff contends that they have met their burden and requests that this court considered the following facts detailed in the declaration of ________ and Exhibits attached thereto. 

Before dissolution of Defendant ______, ________ disbursed all the corporate assets to family members and himself.  ________ withdrew $_________ during the corporation’s last ___ months of existence and paid it to himself and family members.  ________ and his wife claimed they had “no idea” what the monies were for.


The corporation was a mere shell or conduit for ________’s affairs.  Corporate formalities were completely lacking.  ________ did not produce corporate minutes, resolutions or authorizations for the debtor’s examination.   And no documentation was ever produced for so-called loans from him to the corporation, and how ________ handled his continuing _________ as a corporation and an individual.

 _________ had drained the assets of the ________ corporation before dissolving it in _______.  Then, under the name of ___________ he continued to practice _____ at the same location as ____________, a professional ___ corporation.   As shown by the declaration of ________, a debtor’s examination was conducted in _________ in which ________ and his wife could not explain ___ checks identified as “loan repayments” from the ___ corporation to the ______.  The amount of the checks disbursed between ________, and _________, was $______.  The ____ corporation closed its bank accounts in the summer of ____.  The ___ corporation was dissolved in _________ but ____ continued to conduct the same practice as a ______.  No corporate documents such as  minutes or resolutions were produced at the debtor’s examination.


In this case Plaintiff offers evidence that ________, who owned his professional corporation, stopped its operation, but continued to practice ____ as a sole proprietor using the same name, in the same location, using the same equipment.


Plaintiff contends that they have shown clear evidence that _________ had failed to observe corporate formalities and to keep his personal and business expenses and funds separate and that ________ had controlled the ___ corporation.  


The first requirement for disregarding the corporate entity under the alter ego doctrine—whether there is sufficient unity of interest and ownership that the separate personalities of the individual and the corporation no longer exist—encompasses a series of factors. Among the many factors to be considered in applying the doctrine are one individual's ownership of all stock in a corporation; use of the same office or business location; commingling of funds and other assets of the individual and the corporation; an individual holding out that he is personally liable for debts of the corporation; identical directors and officers; failure to maintain minutes or adequate corporate records; disregard of corporate formalities; absence of corporate assets and inadequate capitalization; and the use of a corporation as a mere shell, instrumentality or conduit for the business of an individual.  This list of factors is not exhaustive, and these enumerated factors may be considered with others under the particular circumstances of each case. "`No single factor is determinative, and instead a court must examine all the circumstances to determine whether to apply the doctrine.'"
Zoran Corp. v. Chen 185 Cal.App.4th 799, 811-812 (2010).


The second requirement for application of the alter ego doctrine is a finding that the facts are such that adherence to the fiction of the separate existence of the corporation would sanction a fraud or promote injustice. Wood v. Elling Corp. 20 Cal.3d 353, 365, fn. 9 (1977).  The test for this requirement is that if the acts are treated as those of the corporation alone, it will produce an unjust or inequitable result. Mesler v. Bragg Management Co. 39 Cal.3d 290, 300 (1985).

"Application of the alter ego doctrine does not depend upon pleading or proof of fraud." Engineering etc. Corp. v. Longridge Inv. Co. 153 Cal.App.2d 404, 415 (1957); see Claremont Press Pub. Co. v. Barksdale 187 Cal.App.2d 813, 817 (1960). The doctrine can be invoked when adherence to the fiction of the separate existence of the corporation would promote injustice. Shaoxing County Huayue Import & Export v. Bhaumik 191 Cal.App.4th 1189, 1198 (2011).

Code of Civil Procedure section 187 contemplates a noticed motion.  The trial court is not required to hold an evidentiary hearing.  Greenspan v. LADT LLC, supra, 191 Cal.App.4th at pp. 507-508.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

III.

CONCLUSION

For the foregoing reasons, the motion of Plaintiff to add _____ as a judgment debtor to the Judgment entered on _____ should be granted. 
Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY

DECLARATION OF __________________________

I, _____________________, declare as follows:

USE THE WORDING BELOW IF AN ATTORNEY IS SIGNING
1. 
I am an attorney duly admitted to practice law before the courts of the State of California and the attorney of record for ___________ in the above-captioned action entitled __________, now pending before the ________County Superior Court, as case number _____________.
USE THE WORDING BELOW IF A PARTY IS SIGNING

1. 
I am ___________________________ in this action. I am over the age of 18 years and have personal knowledge of the facts contained in this declaration, and if called as a witness, could and would testify competently to the following.

2.
I make this declaration in support of Plaintiff’s motion to add ______ as a judgment debtor to the Judgment entered on _____________. 


3.
______ has produced some limited bank records at their judgment debtor examinations and my careful review of those bank records shows that they are paying their personal expenses from the bank account of __________________.


4.
On or about ___________ submitted a check to Plaintiff in the amount of $__________ written on the bank account of ________________________________ as a partial payment towards satisfying the judgment.  However said check was returned by the bank for Non-Sufficient Funds.  A true and correct copy of said returned check is attached hereto as Exhibit “1” and incorporated herein by reference.


5.
On ___________, I visited the website of the California Secretary of State and reviewed the online records for_______________. Those records show that this LLC was registered on ________ and that ____________ is the agent for service of process. A true and correct copy of a printout of the page listing those details is attached hereto as Exhibit “2” and incorporated herein by reference.


6. 
My professional opinion reached after careful review of all the facts in this case is 

that ________________________is both the successor company to ___________________ which has been suspended by the California Franchise Tax Board and is also the alter ego of _________


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. Attach any relevant documents as exhibit “1”, etc . 

I declare under penalty of perjury under the laws of the United States of America and the State of California that the foregoing is true and correct and that this declaration is executed on _________________,20__ at __________________________, California.





________________________________________________






NAME OF PERSON SIGNING DECLARATION
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF 

MOTION AND MOTION TO AMEND JUDGMENT TO ADD _____ AS JUDGMENT DEBTOR ON ALTER EGO LIABILITY UNDER FEDERAL RULE OF CIVIL PROCEDURE 69(a) AND CODE OF CIVIL PROCEDURE SECTION 187; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ___________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR DEFENDANT AND ALL OTHER INTERESTED PARTIES




[X] (By U.S. Mail) I deposited such envelope in the mail at ________, 
California with postage thereon fully prepaid. I am readily familiar with the 
regular and customary business practice of this office in which mail is duly 
deposited in the United States Mail at __________, California on the date that 
it is mailed.  Under the practice it would be deposited with the U.S. Postal 
Service on that same day with postage thereon fully prepaid at _____, 
California in the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if postal cancellation date or postage 
meter date is more than one day after date of deposit for mailing in affidavit.


[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct.

DATED: ______________







_______________________________________ 








NAME OF PERSON SERVING PAPERS

- 1 -
NOTICE OF MOTION AND MOTION TO AMEND JUDGMENT-FRCP 69(a)

