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UNITED STATES DISTRICT COURT

________________ DISTRICT OF _________________
	Any Plaintiff, 


Plaintiff,  

vs.

Any Defendant, 


Defendant.
	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)
	Case No. 
NOTICE OF MOTION AND MOTION MOTION FOR AWARD OF SERVICE EXPENSES AND ATTORNEY FEES; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF __________; EXHIBITS
DATE:
                                                           TIME:
                                                          DEPT:




 SEQ CHAPTER \h \r 1
 SEQ CHAPTER \h \r 1TO: DEFENDANT ____________ AND THEIR ATTORNEY OF RECORD HEREIN:


PLEASE TAKE NOTICE that on _________________, at _______.m. or as soon thereafter 

as the matter may be heard, in Department ________ of the above-entitled court, located at 
_________________________________________, Plaintiff, ______________________will and 
hereby does move this Court, pursuant to Rule 4(d)(2) of the Federal Rules of Civil Procedure, for an order awarding the expenses incurred serving Defendant ________ after they failed to waive service, as well as the reasonable attorney fees incurred pursuing this motion. This motion seeks the following relief: an order awarding $________ for service expenses and $_____, for attorney fees as well an order setting a deadline for payment. 
 
This motion is based upon this notice, the attached memorandum of points and authorities, the declaration of __________ and Exhibits attached thereto, concurrently filed and served herewith, and upon such oral and documentary evidence as may be presented to the Court at the time of the hearing.
 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY

Be sure to check your local rules to determine if there are any special requirements for filing a motion for costs and attorney fees under Rule 4(d)(2) of the Federal Rules of Civil Procedure.  Do NOT ask for attorney fees unless you are represented by an attorney. 



 SEQ CHAPTER \h \r 1MEMORANDUM OF POINTS AND AUTHORITIES

I.

PRELIMINARY STATEMENT


Plaintiff, _____________ (“Plaintiff”) hereby submits their memorandum of points and authorities in support of this motion seeking an order, pursuant to Rule 4(d)(2) of the Federal Rules of Civil Procedure, for an order awarding the expenses incurred serving defendant ________ after they failed to waive service, as well as the reasonable attorney fees incurred pursuing this motion. This motion seeks the following relief: an order awarding $________ for service expenses and $_____, for attorney fees as well an order setting a deadline for payment. 


This motion should be granted because of the complete failure of defendant to waive service
Defendant ________ failed to waive service of the summons and complaint, and stated that he was deliberately refusing to “allow himself to be served.” After he was served, he declined to agree to pay service expenses, as required by Rule 4(d)(2)(A), stating that no payment could be required of him until after a final judgment was entered in the case. Given Defendant’s warning before the case began that he knows how to “drag out litigation for years,” Plaintiff seeks an award of service expenses as well as the fees incurred in seeking those expenses.


Plaintiff filed this action on___________.  Several days later, counsel for Plaintiff mailed a request for waiver of summons to Defendant ____________ at _______________________. Defendant did not execute the waiver of summons form.   Instead, the entire envelope which contained the request, the complaint, and the waiver form, was placed, unopened, inside a second envelope and mailed back to counsel for Plaintiff.  See the attached declaration of _______  at ¶ __

and Exhibit “1” attached thereto concurrently filed and served herewith and incorporated herein by reference. 

The return address on this mailing was ________________________________.
At Plaintiff’s request, the Court issued a summons. Plaintiff then retained a process server in the State of __________________, whose unsuccessful efforts to serve the summons were acknowledged by the Court in an opinion in which the Court declined to declare that service had been effective. 

Plaintiff spent $______ on that process server. Plaintiff then moved the Court to declare that his efforts to serve defendant had been sufficiently diligent to warrant an order authorizing service by email, and declaring that the emailing of the amended complaint was sufficient to make service effective. The Court directed Plaintiff to undertake further efforts at personal service.  Plaintiff then retained a second process server, at an additional cost of $____. While the second process server was attempting to effect service, counsel for Plaintiff filed a Case Management Statement, and both mailed the statement to Defendant ____________ and emailed it to him. Defendant responded to the email, and said, among other things, that because he did not want to participate in the lawsuit against him, he “accordingly will not consent to or allow myself to be served.”  See the attached declaration of _______  at ¶ __ and Exhibit “2” attached thereto concurrently filed and served herewith and incorporated herein by reference. 

Counsel for Plaintiff then hired a third process server, at an additional cost of $__________.  The third process server was able to personally serve Defendant ____________ on _________ at 

_____.M at the address of __________________________________________.  See the attached declaration of _______  at ¶ __ and Exhibit “3” attached thereto concurrently filed and served herewith and incorporated herein by reference. 

On ____________, Plaintiff’s counsel sought to meet and confer with defendant about this

motion.  Defendant refused to agree to pay any service expenses.  See the attached declaration of _______  at ¶ attached thereto concurrently filed and served herewith and incorporated herein by reference. 


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 
II.

ARGUMENT


A.
THE COURT SHOULD ORDER DEFENDANT TO PAY PLAINTIFF’S 
SERVICE EXPENSES AND ATTORNEY FEES INCURRED IN PREPARING THIS 
MOTION.


Rule 4(d)(2) of the Federal Rules of Civil Procedure requires a court to impose both the expenses of service and the costs of counsel in seeking those expenses, including a reasonable attorney fee, when the defendant fails to execute and return a waiver of service when requested:


“(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:


(A) the expenses later incurred in making service; and


(B) the reasonable expenses, including attorney’s fees, of any motion required to collect those service expenses.”


In responding to Plaintiff’s request to meet and confer, Defendant took the position that such an  award is premature until judgment has been granted, and that an award cannot be collected until the end of the case.  However, the courts consistently reject the argument that a motion for service expenses is “premature” when filed before the end of the case.  Costello v. Feaman, 2010 WL 2985660, at *2 (E.D. Mo. 2010); Marcello v. Maine, 238 F.R.D. 113, 115 (D. Me. 2006); Butler v. Crosby, 2005 WL 3970740, at *4 (M.D. Fla. June 24, 2005); Double S Truck Line v. Frozen Food Exp., 171 F.R.D. 251, 253 (D. Minn. 1997). 


To reinforce this point, courts set a deadline for payment, and indeed warn that sanctions may be forthcoming if payment is not made on time.   Andrews v. Pediatric Surgical Group, 138 F.R.D. 611, 614   (N.D. Ga. 1991); Premier Bank v. Ward, 129 F.R.D. 500, 502-503 (M.D. La. 1990).


In addition to providing the plaintiff with an entitlement to an award of service expenses, Rule

4(d)(2)(B) requires that the costs of obtaining the expenses, including reasonable attorney fees, also be awarded.  The 1993 Advisory Committee Notes explained the need for this provision:


“In the absence of such a provision, the purpose of the rule would be frustrated by the cost of its enforcement, which is likely to be high in relation to the small benefit secured by the

plaintiff.”


In each of the cases cited above, a court awarded attorney fees for the motion to award service expenses. 


Fees should be awarded in this case due to Defendant’s unjustified refusal to consent to the award or expenses.


An award of attorney fees would also be justified by Defendant’s deliberate evasion of service. In this case, Defendant thumbed his nose at the service that was being attempted because he did not want to inconvenience himself by having to defend against this litigation.  Ali v. Tolbert, 636 F.3d 622 (D.C. Cir. 2011) (authorizing award of attorney fees under court’s inherent authority against defendant for evasion of service); Currie v. Wood, 112 F.R.D. 408, 410 n.1 (E.D.N.C. 1986) (same). 


The record amply supports the amounts of service expenses and fees being sought in this case. 


The declaration of ______________ and Exhibits attached thereto clearly establish that $________ was paid to process servers. Thus, a total award of $______ in service expenses is appropriate.


The declaration of ________ clearly shows that through __________________________  they spent ___ hours on this motion.  _______ is an attorney in private practice whose ordinary billing rate of $___________ per hour is presumptively the reasonable rate for his services.


Consequently, a total fee award of $______is appropriate.


Plaintiff requests that the order include a requirement that Defendant pay the expenses and attorney fees within fifteen days of the Court’s order, as provided by Andrews v. Pediatric Surgical Group, 138 F.R.D. 611, 614  (N.D. Ga.  1991); Premier Bank v. Ward, 129 F.R.D. 500, 502-503 (M.D. La. 1990).   Such an order is appropriate given the Defendant’s announced position that he cannot be compelled to make payment until the case is over, and his pre-litigation threat to string the litigation out as long as possible.


Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 
IV.

CONCLUSION


The Court is respectfully, yet earnestly, urged to grant this motion and issue an order awarding the expenses incurred serving defendant ________ in the amount of $______ after they failed to waive service, as well as the reasonable attorney fees incurred pursuing this motion in the amount of $______ for a total award of costs and attorney fees of $_______________, as well as $_____, for attorney fees as well as an order setting a deadline that Defendant pay the expenses and attorney fees within fifteen days of the Court’s order.

 SEQ CHAPTER \h \r 1Dated________________         
_______________________________________________

                             


ANY ATTORNEY OR PARTY
 SEQ CHAPTER \h \r 1DECLARATION OF _______________

I, __________, declare:



USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of _______________and am admitted to practice in the United States District Court for the ________ District of _______________. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2. 
I make this declaration in support of my/Plaintiff’s motion for an order pursuant to Rule 4(d)(2) of the Federal Rules of Civil Procedure, awarding the expenses incurred serving defendant ________ after they failed to waive service in the total amount of $______, as well as the reasonable attorney fees incurred pursuing this motion in the total amount of $_________ for a total award of costs and attorney fees of $_________, as well as an order setting a deadline that Defendant pay the expenses and attorney fees within fifteen days of the Court’s order.


3.
Attached hereto, marked as indicated below, and incorporated herein by reference are true copies of the following documents:

Exhibit 1:
Envelope received from Defendant ___________ on _____;

Exhibit 2:
Declaration of reasonable diligence to effect service on Defendant _____________by first process server dated ____;

Exhibit 3:
Declaration of reasonable diligence to effect service on Defendant _____________by second process server dated ____;

Exhibit 4:
Case Management Statement mailed and emailed to Defendant on _________________;
Exhibit 5: 
Proof of personal service of the summons and complaint on Defendant ____________ on ________________;

4.
Plaintiff filed this action on___________.  Several days later I mailed a request for waiver of summons to Defendant ____________ at _______________________. Defendant did not execute the waiver of summons form.   Instead, the entire envelope which contained the request, the complaint, and the waiver form, was placed, unopened, inside a second envelope and mailed back to me.  The return address on this mailing was ________________________________.
See Exhibit “1” attached hereto and incorporated herein by reference. 


5.
At Plaintiff’s request, the Court issued a summons. Plaintiff then retained a process server in the State of __________________, whose unsuccessful efforts to serve the summons were acknowledged by the Court in an opinion in which the Court declined to declare that service had been effective.   See Exhibit “2” attached hereto and incorporated herein by reference. 


6.
Plaintiff spent $______ on that process server. Plaintiff then moved the Court to declare that his efforts to serve defendant had been sufficiently diligent to warrant an order authorizing service by email, and declaring that the emailing of the amended complaint was sufficient to make service effective. The Court directed Plaintiff to undertake further efforts at personal service.  Plaintiff then retained a second process server, at an additional cost of $____.  See Exhibit “3” attached hereto and incorporated herein by reference. 


7.
While the second process server was attempting to effect service, I filed a Case Management Statement, and both mailed the statement to Defendant ____________ and emailed it to him. Defendant responded to the email, and said, among other things, that because he did not want to participate in the lawsuit against him, he “accordingly will not consent to or allow myself to be served.”  See Exhibit “4” attached hereto and incorporated herein by reference. 


8.
I then hired a third process server, at an additional cost of $__________.  The third process server was able to personally serve Defendant ____________ on _________ at 

_____.M at the address of __________________________________________.  See Exhibit “5” attached hereto and incorporated herein by reference. 


9.
On ____________, I sought to meet and confer with defendant about this motion.  Defendant refused to agree to pay any service expenses.  

10.
I have spent a total of researching, assembling, drafting, proofreading, and finalizing this motion. 

11.
My normal hourly billing rate is $______ per hour. 


12.
Accordingly, the Court is urged to grant to grant this motion and issue an order awarding the expenses incurred serving defendant ________ in the amount of $______ after they failed to waive service, as well as the reasonable attorney fees incurred pursuing this motion in the amount of $______ for a total award of costs and attorney fees of $_______________, as well as $_____, for attorney fees as well as an order setting a deadline that Defendant pay the expenses and attorney fees within fifteen days of the Court’s order.


I declare under penalty of perjury under the laws of the State of __________ and the United States of America that the foregoing is true and correct and that this declaration is executed on __________, at _____________________, California.







_____________________________________________







NAME OF PERSON SIGNING DECLARATION

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

Do NOT ask for attorney’s fees unless you are represented by an attorney.
 SEQ CHAPTER \h \r 1PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION MOTION FOR AWARD OF SERVICE EXPENSES AND ATTORNEY FEES; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF __________; EXHIBITS to the following parties: 
[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.





[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

DATED: ______________  


_________________________________________







NAME OF PERSON SERVING PAPERS
- 1 -
NOTICE OF MOTION AND MOTION FOR AWARD OF SERVICE EXPENSES AND ATTORNEY FEES

