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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION FOR JUDGMENT ON THE PLEADINGS;  MEMORANDUM OF POINTS AND AUTHORITIES

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Defendant____ will move this 

Court for an Order granting judgment on the pleadings.  

This Motion will be made pursuant to Federal Rule of Civil Procedure 12(c) on the grounds that the complaint filed by Plaintiff ______________fails to state sufficient facts to state any claim for relief against Defendant, hence there are no triable issues of material fact and Defendant is entitled to judgment as a matter of law. 


This motion shall be based upon this Notice, the attached Memorandum of Points and 
Authorities, the complete files and records of this action, and such other and further oral and 
documentary evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








Any Attorney or Party
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiff filed their complaint against Defendants on _____________ with causes of action for ______________________________________. See complaint on file. 

Defendant moves for judgment on the pleadings on the grounds that the complaint filed by 
plaintiff ______________fails to state sufficient facts to state any claims for relief against defendant,

hence there are no triable issues of material fact and Defendant is entitled to judgment as a matter of 
law. 

Defendant contends that the complaint is deficient as it does not meet the particularity 

requirements of Federal Rule of Civil Procedure 9(b) or California law, and is barred by the 

three year statute of limitations for fraud in California. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.


II.  

LEGAL ARGUMENT

A.   
THIS MOTION FOR JUDGMENT ON THE PLEADINGS IS AUTHORIZED BY THE FEDERAL RULES OF CIVIL PROCEDURE AND IS TIMELY


Rule 12(c) of the Federal Rules of Civil Procedure states in pertinent that "a party may move for judgment on the pleadings" after the pleadings are closed "but early enough not to delay trial."

The pleadings in this case are closed and the trial date is set for _________________, a date 

which is more than ___ months away.  This motion is timely as it will not delay the trial.


B.  
BECAUSE THE COMPLAINT FILED BY PLAINTIFF FAILS TO STATE ANY CLAIM UPON WHICH RELIEF MAY BE GRANTED THE COURT SHOULD GRANT JUDGMENT ON THE PLEADINGS AS THE SAME LEGAL STANDARD APPLIES AS WITH A MOTION TO DISMISS


The Ninth Circuit Court of Appeals has stated that a Rule 12(c) motion is "`functionally 
identical'" to a Rule 12(b)(6) motion to dismiss for failure to state a claim, and therefore the same 
legal standard applies. See Cafasso v. General Dynamics C4 Sys., Inc., 637 F.3d 1047, 1055 n. 4 (9th 
Cir. 2011).


The complaint of plaintiff fails to state any claim upon which relief may be granted. 


The claim alleged is not legally sufficient as no detailed specific facts are contained, only

vague and conclusory allegations. 

A motion to dismiss based on Rule 12(b)(6) challenges the legal sufficiency of the claims 
alleged.  See Parks Sch. of Bus. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). 

While it is true that in considering such a motion, a court must take all allegations of material 
fact as true and construe them in the light most favorable to the nonmoving party, it is also true that

"conclusory allegations of law and unwarranted inferences are insufficient to avoid a Rule 12(b)(6) 
dismissal."  And while "a complaint need not contain detailed factual allegations . . . it must plead 
enough facts to state a claim to relief that is plausible on its face.” Cousins v. Lockyer, 568 F.3d 
1063, 1067 (9th Cir. 2009). 

"A claim has facial plausibility when the plaintiff pleads factual content that allows the court 
to draw the reasonable inference that the defendant is liable for the misconduct alleged." Bell Atl. 
Corp. v. Twombly, 550 U.S. 544, 556 (2007).

No factual content is contained in the complaint that would allow this court to draw any 

reasonable inference that defendant is liable to plaintiff. 


C. 
THE COMPLAINT FAILS TO STATE A CAUSE OF ACTION AGAINST DEFENDANT AS IT FAILS TO STATE WITH PARTICULARITY THE CIRCUMSTANCES CONSTITUTING FRAUD

Federal Rule of Civil Procedure 9(b) states in pertinent part that, “In alleging fraud or 
mistake, a party must state with particularity the circumstances constituting fraud or mistake”.


It is established law, in this circuit and elsewhere, that Rule 9(b)'s particularity requirement 
applies to state-law causes of action. "While a federal court will examine state law to determine 
whether the elements of fraud have been pled sufficiently to state a cause of action, the Rule 9(b) 
requirement that the circumstances of the fraud must be stated with particularity is a federally 
imposed rule." Vess v. Ciba-Geigy Corp. 317 F. 3d 1097, 1103 (9th Cir. 2003) (internal citations 
omitted).

Plaintiff has also failed to allege the required elements of fraud as is required in California. 


Defendant contends that the Complaint fails to state facts sufficient to constitute a cause of action for fraud in that it fails to allege the required elements of fraud with the required specificity, and that it fails to allege any additional damages caused by any reliance of Plaintiff on any alleged false promises made by Defendant.  And the alleged misrepresentations were made in __________ which means that plaintiff has failed to plead that they did not discover the fraud until a date within the last three years from the filing of their complaint then any cause of action for fraud is barred by the three year statute of limitations for fraud in California. 

 SEQ CHAPTER \h \r 1
“A complaint for fraud must allege the following elements: (1) a knowingly false representation by the defendant; (2) an intent to deceive or induce reliance; (3) justifiable reliance by the plaintiff; and (4) resulting damages. Every element must be specifically pleaded.” Service by Medallion, Inc. v. Clorox Co. 44 Cal.App.4th 1807, 1816 (1996).


Whatever form it takes, injury or damage from fraud must not only be distinctly alleged but its causal connection with reliance on representations must be shown....  In order to recover for fraud, as in any other tort, the plaintiff must plead and prove the detriment proximately caused by the defendant's tortious conduct.  Deception without resulting loss is not actionable fraud. Whatever form it takes, the injury or damage must not only be distinctly alleged but its causal connection with the reliance on the representations must be shown.  Service by Medallion, Inc. supra 44 Cal. App. 4th at 1818. 

 SEQ CHAPTER \h \r 1Fraud must be pleaded specifically; general and conclusory allegations do not suffice. This particularity requirement necessitates pleading facts that show how, when, where, to whom, and by what means the representations were tendered. Charpentier v. Los Angeles Rams Football Co., Inc. (1999) 75 Cal. App.4th 301, 312 (citing text).

Pursuant to Code of Civil Procedure § 338(d) there is a three-year statute of limitations for an action for relief on the ground of fraud or mistake. The cause of action is not deemed to have accrued until the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.


On page __, paragraph _______ of the complaint, it alleges that in ____,  defendant made representations to plaintiff with regard to the value and income of a business that they were marketing for sale that were false. 


NO allegations are made regarding the time and manner of discovery of any alleged fraud, nor are there any allegations made of circumstances which would excuse the failure to have made an earlier discovery both of which must be specifically pled.


An action based on fraud may be brought more than three years after the fraud occurred if the plaintiff shows not only that he did not discover the facts but he could not with reasonable diligence have discovered them within that time. The complaint must set forth specifically (1) the facts of the time and manner of discovery; and (2) the circumstances which excuse the failure to have made an earlier discovery. Olson v. County of Sacramento 274 Cal.App 2d 316, 327 (1969) (internal citations omitted.)


Plaintiff has failed to meet the pleading requirements as outlined in Olson v. County of Sacramento which renders the complaint fatally deficient. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.


D.
THE COURT SHOULD GRANT JUDGMENT ON THE PLEADINGS AS 
DEFENDANT HAS CLEARLY ESTABLISHED THAT NO MATERIAL ISSUE OF 
FACT REMAINS TO BE RESOLVED AND DEFENDANT IS ENTITLED TO 
JUDGMENT AS A MATTER OF LAW

The Ninth Circuit Court of Appeals has held that a motion for judgment on the pleadings is proper "when the moving party clearly establishes on the face of the pleadings that no material issue of fact remains to be resolved and that it is entitled to judgment as a matter of law." Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1550 (9th Cir.1990).   

“A judgment on the pleadings is properly granted when, taking all the allegations in the pleadings as true, a party is entitled to judgment as a matter of law.” Lyon v. Chase Bank USA, N.A., 656 F.3d 877, 883 (9th Cir. 2011) (citations and quotations omitted.)


Even assuming for the sake of argument that the allegations of the complaint are true, the fact is that plaintiff has not only failed to state with particularity the exact nature of the representations, they have also failed to plead intent to deceive or induce reliance, and justifiable reliance by Plaintiff. And they have failed to allege any additional damages they may have suffered as a direct and proximate result of any alleged misrepresentations made to them by the defendant.  Defendant contends that Plaintiff is attempting to convert what should be a simple breach of contract case into a fraud case in an attempt to pressure defendant into a settlement.   


The complaint filed by plaintiff is bereft of any facts which would meet their burden as argued in this motion. 

And in regards to the pleading of causes of action, the United States Supreme Court has ruled that in order to survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), a plaintiff must plead sufficient facts “to raise a right to relief above the speculative level.” Bell Atlantic Co. v. Twombly 550 U.S. supra at 555 and that this “requires more than labels and conclusions,” such that “a formulaic recitation of the elements of a cause of action will not do.” Bell Atlantic Co. v. Twombly 550 U.S, supra at 556.

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.


E.     
BECAUSE AMENDMENT WOULD BE FUTILE, AND PLAINTIFF HAS 
ALREADY AMENDED HIS COMPLAINT ONCE, THIS COURT SHOULD DENY 
LEAVE TO AMEND

The Ninth Circuit has ruled that leave to amend does not need to be granted where amending 

the complaint would be futile, and that any discretion to deny leave to amend is particularly broad

where plaintiff has previously amended their complaint. 

Leave need not be granted where the amendment of the complaint . . . constitutes an exercise in futility," and "the district court's discretion to deny leave to amend is particularly broad where plaintiff has previously amended the complaint." Ascon Properties v. Mobil Oil Co. 866 F.2d 1149, 1160 (9th Cir. 1989). 


Plaintiff clearly cannot state a claim and has already amended his complaint, any amendment

would be futile. Thus, the Court should deny leave to amend. 

III.
CONCLUSION

For the foregoing reasons, defendant requests that this Court grant judgment on the pleadings. 
Dated_________________________


_______________________________________








Any Attorney or Party
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PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION FOR JUDGMENT ON THE PLEADINGS; MEMORANDUM OF POINTS AND AUTHORITIES to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS
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