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_______ DISTRICT OF ______________
	Any Plaintiff, 
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Any Defendants, 
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	Case No.  
NOTICE OF MOTION AND MOTION FOR TRANSFER OF CASE PURSUANT TO 28 USC §1404(a); MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________; EXHIBITS
DATE:

TIME: 

PLACE:




TO PLAINTIFF, _________________________________, AND  THEIR ATTORNEYS OF 

RECORD:


PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________, Defendants ___________________and____________________ will move this Court for an Order transferring this case to the United States District Court for the _________________ for convenience of parties and witnesses under 28 USC §1404(a) due to the fact that LIST HERE ALL SPECIFIC GROUNDS THAT YOU ARE CONTENDING SUPPORT YOUR REQUEST AND MODIFY THE EXAMPLE BELOW TO FIT YOUR PARTICULAR SITUATION 
 Defendant,  _______________resides in the State of _________________, and Defendant, ________________ was formed in as well as doing business in ___________, and all business records and sources of proof are located in the District of ______ which makes a transfer more convenient for the parties and witnesses as well as promoting judicial efficiency as more fully set forth in the declaration of ______________ attached hereto and incorporated herein by reference. 


This Motion shall be based upon this Notice, the attached Memorandum of Points and Authorities, the declaration of ____________, the complete files and records of this action, and such other evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

MEMORANDUM OF POINTS AND AUTHORITIES 

I.

STATEMENT OF FACTS

DESCRIBE THE CASE AND PROVIDE SOME RELEVANT INFORMATION SUCH AS TYPE OF CASE, ETC.


Defendants deny all of the allegations of the complaint filed by Plaintiffs and intend to vigorously defend this action.


However the Defendants also contend that this Court should enter an order transferring this case to the United States District Court for the District of _______ for convenience of parties and witnesses under 28 USC §1404(a) due to the fact that Defendant,  ____________ resides in the State of _______________ , and Defendant, ________________ was formed in as well as doing business in ___________, and all business records and sources of proof are located in the District of ______ which makes a transfer more convenient for the parties and witnesses as well as promoting judicial efficiency as more fully set forth in the declaration of ______________ attached hereto and incorporated herein by reference.

Defendants contend that defending this case will be extremely difficult if the case is not transferred as both Defendants are located in, and all witnesses and business records are located in, the State of ______________ which is located more than ____miles away from the State of _______.  Traveling to the forum chosen by Plaintiff will impose significant costs on Defendants.   See the declaration of _____________ attached hereto and incorporated herein by reference.

///

///

///

II.

LEGAL ARGUMENT
A. THIS COURT HAS THE STATUTORY AUTHORITY TO TRANSFER THIS CASE TO THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF CALIFORNIA FOR THE CONVENIENCE OF PARTIES AND WITNESSES IN THE INTEREST OF JUSTICE


 “For the convenience of parties and witnesses, in the interest of justice,” the court may transfer an action “to any other district or division where it might have been brought or to any district or division to which all parties have consented.”  28 USC § 1404(a).

Therefore this Court has the specific statutory authority to transfer this case to the United States District Court for the District of ____________ which is the location where both Defendants reside and do business in for the convenience of the parties and witnesses, in the interest of justice in order to ensure that Defendants will be able to adequately defend this action.


The three general factors specified in the statute are addressed to the inherent discretion of the court. They are interpreted broadly to allow the court to consider the particular facts of each case. Lopez Perez v. Hufstedler  505 F.Supp. 39, 41 (D DC 1980); see also E. & J. Gallo Winery v. F. & P. S.p.A. 899 F.Supp. 465, 466 (ED CA 1994) (citing text).

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation. 

B. THE CONVENIENCE OF BOTH DEFENDANTS IS A VERY IMPORTANT FACTOR AS BOTH ARE LOCATED IN THE STATE OF _____ AND VERY FAR FROM THE STATE OF _________

One of the most important factors that Defendants wish to emphasize is convenience.  Defendant, __________is the manger of Defendant _______________ and will be the main defense witness at any trial of this action that will testify as to all relevant defenses asserted by both Defendants whom as previously mentioned are located in the State of ______________.  Filmline (Cross–Country) Productions, Inc. v. United Artists Corp. 865 F2d 513, 520 (2nd Cir. 1989); see also Palace Exploration Co. v. Petroleum Develop. Co. 316 F3d 1110, 1121–1122 (10th Cir. 2003); Navajo Nation v. Urban Outfitters, Inc. 918 F.Supp.2d 1245, 1256 (D NM 2013).

The great distance of over __________ miles between this Court in the State of ______ and the location of both Defendants in the State of _________________ is an extreme inconvenience for both Defendants. 

According to some cases, “(w)hen the distance between an existing venue for trial of a matter and a proposed venue under § 1404(a) is more than 100 miles, the factor of inconvenience to witnesses increases in direct relationship to the additional distance to be traveled.” In re Volkswagen of America, Inc. 506 F3d 376, 386 (5th Cir. 2007) (emphasis added; internal quotes omitted).

Another issue that is related to the convenience factor is the issue of relative ease of access to proof that is critically important to enable Defendants to adequately defend themselves. All proof including business and computer records and files necessary for Defendants to adequately defend their case are located very far away from the State of ___________. Van Dusen v. Barrack  376 US 612, 643, 84 S.Ct. 805, 823 (1964);  In re Horseshoe Entertainment  305 F3d 354, 358 (5th Cir. 2002)—location of books and records weighed in favor of transfer; Kim v. Kim  324 F.Supp.2d 628, 643(ED PA 2004)—location of cumbersome machines that might have to be produced at trial weighed in favor of transfer.


Another issue involved in this case is that Plaintiff has also requested injunctive relief so that it would be much easier for the United States District Court for the District of ___________ to monitor compliance with any injunction that might be entered.
Where injunctive relief is sought, it is important to consider whether one court or the other will be “closer to the action” and better able to monitor compliance with any injunction that may be granted. Law Bulletin Pub. Co. v. LRP Publications, Inc. 992 F.Supp. 1014, 1020–1021(ND IL 1998).
And the current forum in the State of _________ lacks any significant contact with the activities alleged in the complaint as neither Defendant resides in, or is located in _______.  Therefore any actions taken by either or both Defendants were necessarily taken in the State of ________________.

If the forum lacks any significant contact with the activities alleged in the complaint, the plaintiff’s choice of forum will be given considerably less weight. Chrysler Capital Corp. v. Woehling  663 F.Supp. 478, 482 (D DE 1987); see also Mamani v. Bustamante  547 F.Supp.2d 465, 473 (D MD 2008); Schmidt v. American Institute of Physics  322 F.Supp.2d 28, 33(D DC 2004)—plaintiff’s residence not determinative where all other operative facts giving rise to the litigation occurred elsewhere.

Defendants further contend that there are no public or private interest factors that favor the forum chosen by Plaintiff as both Defendants are located in the State of ________ and all witnesses and evidence critical to the ability of Defendants to adequately defend this case are located in the State of ______________.

 Private interest factors to be considered include the location of witnesses and locations of sources of proof, while public interest factors are considered to be the “interests of justice” however that may be interpreted within the context of the particular action.  Jumara v. State Farm Ins. Co., 55 F.3d 873, 879-80 (3d Cir. 1995).

All of the witnesses for the defense that will testify at the trial are located in the State of _____________________. 
The convenience of the witnesses to be called at trial is a key consideration for a motion to change venue. See, e.g., Gundle Lining Constr. Corp. v. Fireman’s Fund Ins. Co., 844 F. Supp. 1163, 1166 (S.D. Tex. 1994) (“The relative convenience to the witnesses is often recognized as the most important factor to be considered in ruling on a motion under § 1404(a)”).

Where few if any public or private interest factors favor the chosen forum, it may be an abuse of discretion to refuse a § 1404(a) transfer motion. In re Nintendo Co., Ltd. 589 F3d 1194, 1198 (Fed. Cir. 2009) (patent infringement case)—denial of motion to transfer action from plaintiff-friendly forum was abuse of discretion because none of the parties were incorporated in plaintiff’s chosen forum or had offices there, no witnesses resided in chosen forum, and no evidence was located there.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

III.
CONCLUSION

For the foregoing reasons, Defendants request that the Court grant their motion and issue an order transferring this case to the United States District Court for the District of ___________ for convenience of parties and witnesses under 28 USC §1404(a).

Dated_________________________


_______________________________________








ANY ATTORNEY OR PARTY

DECLARATION OF _______________

I, __________, declare as follows:

1. I am over the age of 18 years and am a Defendant in this action. I am also a managing

member of Defendant, ________________ in the above-entitled action. I have personal knowledge of the matters set forth in this declaration, and if called as a witness could and would testify competently to the truth of the facts stated herein.

2. I make this declaration in support of the motion for transfer of this case to the United 

States District Court for the District of _____________.

3.
I currently reside in ________________________________.   Defendant, ________________has their offices located in my residence as well.  


4. 
 A transfer of this case to the District of _______ is justified for the convenience of both parties and witnesses as not only do I reside in _____________ but the offices of Defendant, ___________are also located there. This means that any business records including but not limited to computer files necessary for our defense are located in the District of __________.

5. 
I will be the main defense witness for both myself as an individual and for Defendant, ___________ and the great distance between the District of _______ and the State of _____________ (a distance of over _____ miles) would create great inconvenience for us as well as greatly hinder our ability to adequately defend this case as all of our defense evidence and witnesses are located here.  In addition traveling to the State of ______ would impose significant costs on both myself and Defendant, _____________.

6. 
Another issue is the fact that while I categorically deny all of the allegations in the complaint filed by Plaintiff in the event that the Court does issue an injunction it would be much easier for the United States District Court for the District of ____________ to monitor any compliance with an injunction as they are located so close by. 


7. 
I request that the Court grant this motion and issue an order transferring this case to the United States District Court for the District of _____ for the convenience of parties and witnesses and in the interest of justice. 


I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

Be sure to modify these paragraphs to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated:________________________

_____________________________________________






NAME OF PERSON SIGNING DECLARATION
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 


On ____________________ I served the foregoing document(s) described as:  NOTICE OF 

MOTION AND MOTION TO ALTER OR AMEND JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________, EHXIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the United States of America and the State of ____ that the foregoing is true and correct.

DATED: ______________ 


_________________________________________







NAME OF PERSON SERVING PAPERS
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