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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO DISMISS PURSUANT TO RULE 12(b)(5) FOR INSUFFICIENCY OF PROCESS. MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________
DATE:

TIME: 

PLACE


	
	)
)
	



TO PLAINTIFF ________ AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Defendant ______ (“Defendant”) 

will move this Court for an Order dismissing the complaint filed by Plaintiff ____ (“Plaintiff”).

This Motion will be made pursuant to Federal Rule of Civil Procedure 12(b)(5) (“Rule 12(b)(5)”)  on the grounds of insufficiency of process in that Defendant, ____________________ was not personally served with the summons and complaint, instead they were posted on their front door.  Therefore the purported service on Defendant was not valid or effective under Federal Rule of Civil Procedure 4 (“Rule 4”) and this Court should grant the motion to dismiss. 

This motion shall be based upon this Notice, the attached Memorandum of Points and 
Authorities, the attached Declaration of ___________   the complete files and records of this action, 
and such other and further oral and documentary evidence as may be presented  at the hearing on this 
Motion. 

Dated_________________________


_______________________________________








Any Attorney or Party
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiff filed their complaint against Defendant on _____________ with causes of action for ______________________________________. See complaint on file. 

The proof of service filed by Plaintiff alleges that Defendant was personally served on ____________________with the summons and complaint. 

Defendant denies being personally served and alleges that they had no knowledge of the summons and complaint, nor even that anyone had filed a lawsuit, or was attempting to serve them until _______________ when they opened their front door and noticed the summons and complaint was posted on the front door. 


Defendant contends that the service on them was improper as it was not made in accordance with the provisions of Rule 4 of the Federal Rules of Civil Procedure, thus this Court should grant

the motion to dismiss under Rule 12(b)(5) for insufficiency of process. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

///

///

///

///

///


II.

LEGAL ARGUMENT

A.
THE PURPORTED SERVICE OF THE SUMMONS AND COMPLAINT IS 
NOT VALID UNDER RULE 4, AS A RESULT THIS COURT SHOULD GRANT 


THE MOTION TO DISMISS UNDER RULE 12(b)(5)


Rule 12 of the Federal Rules of Civil Procedure states in pertinent part that, “A party may assert the following defenses by motion: (5) insufficient service of process.”

Thus this Court has the authority to grant the motion filed by Defendant. 

Rule 4 of the Federal Rules of Civil Procedure states in pertinent part that, “(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial district of the United States by:


(1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or


(2) doing any of the following:


(A) delivering a copy of the summons and of the complaint to the individual personally;


(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or


(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.”

As shown by the Declaration of ____________, attached hereto and incorporated herein 

by reference, they were not personally served , and they had no knowledge of the summons and complaint, nor that anyone was attempting to serve them until _______________ when they opened their front door and noticed the summons and complaint was posted on the front door. 


Nowhere in Rule 4, or in any law of the State of _____________ is there any statutory

authorization for serving a summons and complaint by posting them on the front door.  Thus the purported service did not comply with Rule 4. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.


B. 
THE PLAINTIFF HAS THE BURDEN OF SHOWING THAT THE PURPORTED SERVICE OF THE SUMMONS AND COMPLAINT ON DEFENDANT IS VALID AS GOVERNED BY RULE 4

It is settled that once a defendant files a motion under Rule 12(b)(5), that the plaintiff has the burden of proving that the service was valid.

"Before a federal court may exercise personal jurisdiction over a defendant, the procedural requirement of service of summons must be satisfied." Omni Capital Int'l v. Rudolf Wolff & Co., 484 U.S. 97, 104, 108 S.Ct. 404, 98 L.Ed.2d 415 (1987); see also Murphy Bros. v. Michetti Pipe Stringing, 526 U.S. 344, 350, 119 S.Ct. 1322, 143 L.Ed.2d 448 (1999) ("In the absence of service of process (or waiver of service by the defendant), a court ordinarily may not exercise power over a party the complaint names as defendant."). 

"Once service is challenged, plaintiffs bear the burden of establishing that service was valid under Rule 4." Brockmeyer v. May, 383 F.3d 798, 801 (9th Cir.2004) (citing 4A Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 1083 (3d ed. 2002 & Supp. 2003)). "[N]either actual notice, nor simply naming the person in the caption of the complaint, will subject defendants to personal jurisdiction if service was not made in substantial compliance with Rule 4." Crowley v. Bannister, 734 F.3d 967, 975 (9th Cir.2013) (brackets omitted).

In the absence of valid service of process, proceedings against a party are void.” Thomas v. New Leaders for New Sch., 278 F.R.D. 347, 350 (E.D. La. 2011) (quoting Aetna Bus. Credit, Inc. v. Universal Decor & Interior Design, 635 F.2d 434, 435 (5th Cir. 1981).


This Court should require the Plaintiff to meet their burden, if they fail to do so, this Court has discretion to dismiss this action. 


The Ninth Circuit Court of Appeals has stated that, if the plaintiff is unable to satisfy its burden of demonstrating effective service, the court has discretion to either dismiss or retain the action. See Stevens v. Sec. Pac. Nat'l Bank, 538 F.2d 1387, 1389 (9th Cir. 1976).


Thus, Plaintiff now has the burden of showing that the purported service of the summons and complaint on Defendant was effective as governed by Rule 4. 
III.


CONCLUSION


Based on the above, it is requested that defendant’s motion to dismiss under Rule 12(b)(5) be granted. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated_________________________


_______________________________________








Any Attorney or Party
 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________________ declare as follows.


1. 
I am over the age of 18 years and am a party to this action. I have personal

knowledge of the facts stated in this declaration, and if called as a witness, could and would testify competently to the truth of the facts as stated herein.


2.  
The proof of service filed by Plaintiff alleges that I was personally served on

_________________. This is not true. I was never personally served with the summons and complaint for Plaintiffs lawsuit.  When I opened my front door on _________________, there was a summons and complaint posted on my front door. (You will need to change the facts here to fit your particular case such as summons and complaint left on lawn, you moved from the address where you were served, etc.)

3. 
I was not intentionally trying to avoid service as I had no knowledge that anyone

was attempting to serve me and at all times I could have been reached for personal service at my residence and place of business. 


4. 
I respectfully request that the Court grant my motion to dismiss under Rule 12(b)(5) 

for insufficiency of process. 


I declare under penalty of perjury under the laws of the State of _______   and the United States of America that the foregoing is true and correct and that this Declaration was executed on ________________ at ______________________________,  __________.






_____________________________________________


                             


NAME OF PERSON SIGING DECLARATION


PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION TO DISMISS COMPLAINT PURSUANT TO RULE 12(B)(5) FOR INSUFFICIENCY OF PROCESS; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _____________  to the following parties:
NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY


[X] (By U.S. Mail) I deposited such envelope in the mail at _____________, 
California with postage thereon fully prepaid.  I am readily familiar with the 
firm’s practice of collection and processing correspondence for mailing. Under 
the practice it would be deposited with the U.S. Postal Service on that same 
day with postage thereon fully prepaid at __________, California in the 
ordinary course of business. I am aware that on motion of the party served, 
service is presumed invalid if postal cancellation date or postage meter date is 
more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS
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- 2 -
NOTICE OF MOTION AND MOTION TO DISMISS UNDER RULE 12(b)(5) 

