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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

NOTICE OF MOTION AND MOTION TO STRIKE ALL AFFIRMATIVE DEFENSES CONTAINED IN THE ANSWER OF DEFENDANT _________ TO COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES

DATE:

TIME: 

PLACE


	
	)
)
	



PLEASE TAKE NOTICE that on ________, at ______M. in Courtroom _____ of the 

above-entitled Court located at ___________________________,  Plaintiff ______will move this 

Court for an Order striking ALL of the affirmative defenses contained in the Answer filed by

Defendant _____________ (“Defendant”)

This Motion will be made pursuant to Federal Rule of Civil Procedure 12(f) on the grounds that ALL of the affirmative Defenses listed in the answer filed by Defendant assert only affirmative defenses that are both insufficient to state a valid defense and are wholly irrelevant to the causes of action alleged in the complaint, thus they constitute immaterial allegations which should be stricken.

This motion shall be based upon this Notice, the attached Memorandum of Points and 
Authorities, the complete files and records of this action, and such other and further oral and 
documentary evidence as may be presented at the hearing on this Motion. 

Dated_________________________


_______________________________________








Any Attorney or Party
MEMORANDUM OF POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

Plaintiff filed their complaint against Defendants on _____________ with causes of action for ______________________________________. See complaint on file. 

Defendant filed an answer that contains ____affirmative defenses with allegations that are not only insufficient to state a valid defense, and are wholly irrelevant to the causes of action alleged in the complaint, and thus constitute immaterial allegations.  


The first affirmative defense alleges ______, yet this defense not only fails to state enough facts to constitute a sufficient defense, is not even remotely relevant to any of the causes of action contained in the complaint.  The other affirmative defenses like the first,  consist entirely of allegations that are wholly insufficient and irrelevant to the causes of action alleged in the  complaint, and thus constitute immaterial allegations which should be stricken. See Defendant’s answer on file.

Plaintiff contends that this court should enter an order pursuant to Federal Rule of Civil Procedure 12(f) on the grounds that ALL of the affirmative Defenses listed in the answer filed by Defendant assert only affirmative defenses that are both insufficient to state a valid defense and are wholly irrelevant to the causes of action alleged in the complaint, and thus constitute immaterial allegations. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

///


II.  

LEGAL ARGUMENT

A.     
A MOTION TO STRIKE IS APPROPRIATE WHERE THE ANSWER 
CONTAINS INSUFFICIENT DEFENSES OR IMMATERIAL MATTER

Rule 12(f) of the Federal Rules of Civil Procedure states in pertinent part that a district court "may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter." "The function of a 12(f) motion to strike is to avoid the expenditure of time and money that must arise from litigating spurious issues by dispensing with those issues prior to trial . . . ." Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993) (overruled on other grounds in Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994).

The Ninth Circuit has defined “immaterial” matter as “that which has no essential or

important relationship to the claim for relief or the defenses being pleaded.” Fantasy, Inc. v. Fogerty, 984 F.2d, supra at 1527 (9th Cir.1993) (internal citation omitted) (overruled on other grounds, Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994).

As mentioned previously, the first affirmative defense alleges ______, yet this defense not only fails to state enough facts to constitute a sufficient defense, is not even remotely relevant to any of the causes of action contained in the complaint.  The other affirmative defenses like the first,  consist entirely of allegations that are wholly insufficient and irrelevant to the causes of action alleged in the  complaint, and thus constitute immaterial allegations which should be stricken. See Defendant’s answer on file.


An affirmative defense may be insufficient as a matter of law or as a matter of pleading. See Rodgers v. Claim Jumper Rest., LLC, 2014 WL 1760959, at *1 (N.D. Cal. 2014); Mayfield, 2015 WL 791309, at *3; Vogel v. Huntington Oaks Delaware Partners, LLC, 291 F.R.D. 438, 440 (C.D. Cal. 2013); Polk v. Legal Recovery Law Offices, 291 F.R.D. 485, 488 (S.D. Cal. 2013).


An affirmative defense is insufficient as a matter of law when it is not recognized as a defense to a particular claim; see Tonka Corp. v. Rose Art Indus., Inc., 836 F. Supp. 200, 217 (D. N.J. 1993), or if it is not a true affirmative defense—a defense which, for example, demonstrates only that the plaintiff has not met her burden of proof on a necessary element of one of her claims; see Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080, 1088 (9th Cir. 2002). Such a defense is merely rebuttal against the evidence presented by the plaintiff. See Barnes v. AT&T Pension Ben. Plan- Nonbargained Program, 718 F. Supp. 2d 1167, 1173 (N.D. Cal. 2010).

The Ninth Circuit Court of Appeals, in Wyshak v. City Nat. Bank, 607 F.2d 824 (9th Cir. 1979) adopted the “fair notice” standard from Conley and held that “the key to determining the sufficiency of pleading an affirmative defense is whether it gives plaintiff fair notice of the defense.” Wyshak v. City Nat. Bank, at 827. 


Accordingly, when pleading an affirmative defense under Wyshak, defendants are required to set forth a “short and plain” statement that gives the opposing party “fair notice” of the defense and the evidentiary facts upon which it rests. Qarbon.com Inc. v.  eHelp  Corp., 315 F. Supp. 2d 1046, 1049 (N.D. Cal. 2004).


B.
DEFENDANT HAS THE BURDEN OF PROVING THEIR AFFIRMATIVE 
DEFENSES BY A PREPONDERANCE OF CREDIBLE EVIDENCE

The Ninth Circuit Court of Appeals has ruled that the burden of proving an affirmative defense rests with the party asserting it. See Jones v. Taber, 648 F.2d 1201, 1203 (9th Cir. 1981).


And the Sixth Circuit Court of Appeals ruled in another case that such a defense must be proven by a preponderance of credible evidence. See Martin v. Weaver, 666 F.2d 1013, 1019 (6th Cir. 1981).

The answer filed by Defendant is bereft of any facts which would meet their burden of 
proving any of their affirmative defenses with any credible evidence whatsoever. 

And in regards to the pleading of causes of action, the United States Supreme Court has ruled that in order to survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), a plaintiff must plead sufficient facts “to raise a right to relief above the speculative level.” Bell Atlantic Co. v. Twombly 550 U.S. 544, 555 (2007) and that this “requires more than labels and conclusions,” such that “a formulaic recitation of the elements of a cause of action will not do.”Bell Atlantic Co. v. Twombly 550 U.S, supra at 556 (2007).

In a case published in the Federal Supplement, a United States District Court for the Northern California recently applied the same standard in Twombly to affirmative defenses and also equated Rule 8(a)(1) of the Federal Rules of Civil Procedure with Rule 8(b)(1). See Barnes v. AT&T Pension Ben. Plan-Nonbargained Program, 718 F. Supp.2d 1167, 1171 (N.D. Cal. 2010) (applying Twombly to affirmative defenses and equating Rule 8(a)(1) and Rule 8(b)(1).

And other unpublished recent district court decisions that have applied the heightened pleading standard of Twombly to affirmative defenses include: Barnes & Noble, Inc. v. LSI Corp., No. C-11-2709 EMC, 2012 WL 359713 (N.D. Cal. Feb. 2, 2012); Dion v. Fulton Friedman & Gullace LLP, No. 11-2727 SC, 2012 WL 160221 (N.D. Cal. Jan. 17, 2012);  and Bottoni v. Sallie Mae, Inc., No. C10-03602 LB, 2011 WL 3678878 (N.D. Cal. Aug. 22, 2011. 


Plaintiff contends that this court should also apply the heightened pleading standard mentioned herein to this case, and strike all of the affirmative defenses asserted in the answer filed by Defendant. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.  
III.
CONCLUSION

For the foregoing reasons, Plaintiff requests that the Court grant their motion for an order striking all of the affirmative defenses asserted in the answer filed by Defendant. 

Dated_________________________


_______________________________________








Any Attorney or Party
 SEQ CHAPTER \h \r 1


PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: NOTICE OF MOTION AND MOTION TO STRIKE ALL AFFIRMATIVE DEFENSES CONTAINED IN THE ANSWER OF DEFENDANT ___________; MEMORANDUM OF POINTS AND AUTHORITIES to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1
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NOTICE OF MOTION AND MOTION TO STRIKE AFFIRMATIVE DEFENSES IN ANSWER

