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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION TO DISMISS COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO DEFENDANT ______________________AND THEIR ATTORNEYS OF RECORD:


Plaintiff, ____________ (“Plaintiff”), hereby submits their opposition to the Motion of 
Defendant, (“Defendant”), for dismissal of Plaintiff’s Complaint under Rule 4(m) of the Federal 
Rules of Civil Procedure.  This opposition is made due to the fact that Defendant was served with the 
Summons and Complaint on ______, and further, that counsel for Plaintiff, has now ascertained the 
current addresses for Defendants, __________, and ____________, and on ___________ submitted 

two copies of the summons and complaint to ________ for service on both Defendants as more fully 

set forth in the declaration of __________ and Exhibits attached thereto, which are attached hereto 
and incorporated herein by reference. 


This opposition is further made based on the fact that good cause has been shown for 
Plaintiff’s failure to timely effect service on Defendants.


This opposition is based upon this Opposition to Motion, the Memorandum of Points and 
Authorities, and the declaration of  _____________ and Exhibits attached thereto, along with all 
pleadings and papers on file in this action, and on any arguments made at the hearing of the Motion.
Dated_________________________


_______________________________________








Any Attorney or Party
MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS


Plaintiff, _______________, (“Plaintiff”), filed their complaint in the United States District Court, __________ District of __________  on ________ .

On __________, Defendant _______________ (“Defendant”) was served with a copy of the summons and complaint.  And on ________, proof of service of the summons and complaint on _______ was filed with the Court. A true and correct copy of said proof of service is attached as Exhibit “1” to the declaration of ______________ attached hereto and incorporated herein by reference. 

On ___ counsel for plaintiff after ___ attempts to serve Defendants___ and ____, ascertained the current addresses for Defendants and on ___________ submitted two copies of the summons and complaint to ________ for service on both Defendants as more fully set forth in the declaration of __________ and Exhibits attached thereto, which are attached hereto and incorporated herein by reference. 


Plaintiff contends that the Court should not grant the Motion to Dismiss because good cause

has been shown for the failure to timely effect service as shown by the declaration of __________ and Exhibits attached thereto, which is attached hereto and incorporated herein by reference. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
///

II.

LEGAL ARGUMENT


A.
THE COURT SHOULD NOT DISMISS PLAINTIFF’S COMPLAINT FOR 
FAILURE TO TIMELY EFFECT SERVICE AS GOOD CAUSE HAS BEEN SHOWN, 
FURTHER THIS COURT HAS BROAD DISCRETION IN RULING ON A MOTION 
UNDER RULE 4(m)


As shown by the Declaration of __________________ and Exhibits attached thereto previously mentioned, there is good cause for the failure to timely serve Defendants in that ______________________________ . 

Thus plaintiff has made diligent efforts to effect service sufficient to defeat any motions to dismiss under Rule 4(m) because of failure to effect service in a timely manner. 


In fact, Rule 4(m) states in pertinent part that, “If service of the summons and complaint is not made upon a defendant within 120 days after the filing of the complaint, the court, upon motion or on its own initiative after notice to the plaintiff, shall dismiss the action without prejudice as to that defendant or direct that service be effected within a specified time; provided that if the plaintiff shows good cause for the failure, the court shall extend the time for service for an appropriate period.”

The Ninth Circuit Court of Appeals has characterized good cause, at a minimum, as "excusable neglect." Electrical Specialty Co. v. Road Ranch Supply, Inc., 967 F.2d 309, 312 (9th Cir.1992)


And the United States Supreme Court has stated that district courts have broad discretion to extend time for service under Rule 4(m). In Henderson v. United States, 517 U.S. 654, 661(1996), the Supreme Court stated that Rule 4's 120-day time period for service "operates not as an outer limit subject to reduction, but as an irreducible allowance."


Extending the deadline to serve Defendants ________________ and __________ should be granted as neither Defendant will suffer any prejudice, and both 
Defendants ________________ and __________ have been evading service as shown by the declaration of ________.

The Ninth Circuit in Efaw v. Williams, 473 F.3d 1038, 1040-41 (9th Cir. 2007) stated that 

courts making extension decisions under Rule 4(m) may take the following factors into account: statute of limitations bar, prejudice to the defendant, defendant having actual notice of the lawsuit, defendant evading service, defendant concealing a defect in attempted service, and length of delay before eventual service.

The Ninth Circuit also stated that a district court may extend the time for service retroactively even after the 120-day service period has expired. See Mann v. American Airlines, 324 F.3d 1088, 1090 (9th Cir. 2003); see also United States v. 2164 Watches, 366 F.3d 767, 772 (9th Cir. 2004).

The district courts “possess a broad discretion to dismiss cases or to simply quash service.” Lisson v. ING GROEP N.V., 262 Fed. Appx. 567, 571(5th Cir. 2007)  (citing Kreimerman v. Casa Veerkamp, S.A. de C.V., 22 F.3d 634, 645 (5th Cir. 1994); se also “[s]ervice generally will be quashed and the action preserved,’ where there is ‘a reasonable prospect that plaintiff ultimately will be able to serve defendant properly.”5A C.WRIGHT &A.MILLER, FEDERAL PRACTICE AND PROCEDURE § 1354 (2d ed. 2002).


“[P]ro se litigants are allowed more latitude than litigants represented by counsel to correct defects in service of process and pleadings.” Lisson, 262 Fed. Appx. at 571 (citations omitted).


As previously mentioned, on ___ counsel for plaintiff after ___ attempts to serve Defendants,_____ and __________finally ascertained the current addresses for both Defendants, 
and ____________, and on ___________ submitted two copies of the summons and complaint to 

________ for service on both Defendants as more fully set forth in the declaration of __________ 
and Exhibits attached thereto, which are attached hereto and incorporated herein by reference. 


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

III.

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court deny Defendant’s Motion to Dismiss Plaintiff’s Complaint, or in the alternative that the Court quash service and allow Plaintiff another opportunity to properly serve Defendant. 
Dated_________________________


_______________________________________
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 SEQ CHAPTER \h \r 1


DECLARATION OF 

I, _____________________, declare as follows.


USE THIS WORDING IF AN ATTORNEY SIGNS THE DECLARATION:


1.
I am an attorney at law duly licensed to practice before all courts in the State of ________ and am admitted to practice in the United States District Court for the ________ District of _______________. I am the attorney of record for __________,  in the above-entitled proceedings and, as such, I have knowledge of the matters contained herein and they are true and correct of my own personal knowledge, except for those matters stated upon information and belief as to those matters, I believe them to be true and correct. If called and sworn as a witness, I could and would testify competently thereto.

USE THIS WORDING IF THE MOVING PARTY SIGNS THIS DECLARATION


1.  
I am a party to this action. I am over the age of 18 years. I have personal

knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2.   
I have made ___ attempts to serve Defendant ________.  On  Defendant _______________ (“Defendant”) was served with a copy of the summons and complaint.  And on ________, proof of service of the summons and complaint on _______ was filed with the Court. A true and correct copy of said proof of service is attached hereto as Exhibit “1” and incorporated herein by reference. 

3. 
I have been personally informed by ______ and ________ that both Defendants were 
evading service and having other people mislead process servers as to their current addresses. On 
___I finally ascertained the current addresses for both Defendants and on ___________ submitted 
two copies of the summons and complaint to ________ for service on both Defendants. A true and 
correct copy of the instructions to ______ for serving both Defendants is attached hereto as Exhibit 
“2” and incorporated herein by reference. 


4. 
I respectfully request that the Court deny the Motion to Dismiss filed by Defendant 
__________. 


I declare under penalty of perjury under the laws of the United States of America and the State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION


You need to state the facts that pertain to your particular situation such as why the Defendants were evading service, or had 

recently moved,  some facts that will show good cause.  You need to show the reasons why the complaint was not served in a timely manner. 


Do NOT just use the wording from this sample for this declaration.
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION TO DISMISS COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS
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OPPOSITION TO MOTION TO DISMISS COMPLAINT

