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UNITED STATES DISTRICT COURT
________ DISTRICT OF _____________
	Any Plaintiff, 


Plaintiff,


vs.

Any Defendant, and DOES 1-5


Defendants.

	)

)

)

)

)

)

)

)

)

)
)

)

)
	Case No. 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES;  SEPARATE STATEMENT OF UNDISPUTED MATERIAL FACS; DECLARATION OF _________; EXHIBITS
DATE:

TIME: 

PLACE


	
	)
)
	



TO DEFENDANT ______________________AND THEIR ATTORNEYS OF RECORD:


Plaintiff, ____________ (“Plaintiff”), hereby submits their opposition to the Motion of 
Defendant, (“Defendant”), for Summary Judgment on the grounds that triable issues of material fact do exist as to who breached the contract, whether Defendant committed fraud against Plaintiff, and whether Plaintiff is entitled to declaratory relief, as more fully set forth in the Declaration of ____________________ and Exhibits attached thereto, concurrently filed and served herewith.

The Opposition shall be based on this Opposition, the attached Memorandum of Points and Authorities, the Declaration of  ________________________and Exhibits attached thereto, the Separate Statement of Undisputed Material Facts, concurrently filed and served, on the complete files and records of this action, and on such other oral and/or documentary evidence as may be presented at the hearing on the Motion.



Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY

MEMORANDUM OF POINTS AND AUTHORITIES

I.

STATEMENT OF FACTS

This case arises out of ________________________________________________.


Put down a brief description of the case, such as breach of contract action, with cross-complaint, etc.

Plaintiff, _______________, (“Plaintiff”), filed their complaint in the United States District Court, __________ District of __________  on ________ .

The complaint alleges that________________________________________. Defendant filed an answer in which they denied all of the allegations of Plaintiffs’ complaint.


Defendant then filed their Motion for Summary Judgment contending that there are no triable issues of material fact, and the complaint filed by Plaintiff has no merit. 


Plaintiff opposes the Motion of Defendant on the grounds that there are triable issues of material fact as to who breached the contract, whether Defendant committed fraud against 

Plaintiff, and whether Plaintiff is entitled to declaratory relief. Plaintiff contends that the Court should deny the Motion and allow all of the claims in this case to be heard on their merits, as the law favors.


Plaintiff contends that it has credible evidence of triable issues of material fact which exist for all of the causes of action of the Complaint.

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
II.

LEGAL ARGUMENT

A.
THE LAW IS SETTLED THAT SUMMARY JUDGMENT CAN ONLY BE 
GRANTED WHEN NO TRIABLE ISSUE EXISTS AS TO ANY MATERIAL FACT 
AND THE MOVING PARTY IS ENTITLED TO JUDGMENT AS A MATTER OF 
LAW.  THE UNITED STATES SUPREME COURT HAS RULED THAT ALL 
REASONABLE INFERENCES DRAWN FROM THE FACTS MUST BE VIEWED IN 
THE LIGHT MOST FAVORABLE TO THE NON-MOVING PARTY

The law is settled that Summary Judgment can only be granted when no triable issues of material fact exist.


Federal Rule of Civil Procedure 56 (a) states in pertinent part that, “The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

As will be shown in this opposition and supporting documents, there are genuine disputes as to certain material facts. There are triable issues of material fact as to who breached the contract, whether Defendant committed fraud against Plaintiff, and whether Plaintiff is entitled to declaratory relief. Plaintiff contends that the Court should deny the Motion and allow all of the claims in this case to be heard on their merits, as the law favors.


For these reasons, the Defendant is not entitled to judgment as a matter of law and this Court should deny their Motion.

The United States Supreme Court has stated that when reviewing a motion for summary judgment, the court must look at “the inferences to be drawn from the underlying facts . . . in the light most favorable” to the non-moving party. United States v. Diebold, Inc., 369 U.S. 654, 655 (1962).

"The evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in his favor." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, (1986).

And the Ninth Circuit Court of Appeal has stated that the gist of a summary judgment motion is to require the adverse party to show that it has a claim or defense, and has evidence sufficient to allow a jury to find in its favor on that claim or defense. Carmen v. S.F. Unified Sch. Dist., 237 F.3d 1026, 1031 (9th Cir. 2001).  

Plaintiff has several claims against Defendant, and more than sufficient evidence to allow a jury to find in its favor. 


Plaintiff has provided a sworn declaration and numerous Exhibits in support of their opposition of several facts that support their complaint, thus the Motion should be denied. 


“The purpose of Rule 56 is to enable a party who believes there is no genuine dispute as to a specific fact essential to the other side's case to demand at least one sworn averment of that fact before the lengthy process of litigation continues." Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 888-89 (1990).


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

///

///

///

///

///


B. 
DEFENDANT HAS NOT RESPONDED TO OUTSTANDING DISCOVERY 
REQUESTS SERVED ON THEM BY PLAINTIFF. THE NINTH CIRCUIT COURT 
OF APPEALS HAS STATED THAT SUMMARY JUDGMENT IS ESPECIALLY 
INAPPROPRIATE IN SUCH CASES


Defendant has filed their Motion for Summary Judgment even though they have not yet responded to outstanding discovery requests served on them by Plaintiff on ___________. The Ninth Circuit Court of Appeals has stated that, “Summary judgment is especially inappropriate where the material sought is also the subject of outstanding discovery requests.” Visa Int'l Serv. Ass'n v. Bankcard Holders of Am., 784 F.2d 1472, 1475 (9th Cir.1986).


Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

III.

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court deny Defendant’s Motion for Summary Judgment and allow this case to proceed to trial, as the law clearly favors. 
Dated________________         ________________________________________________________

                             

  ANY ATTORNEY OR PARTY

 SEQ CHAPTER \h \r 1
Remember that the opposition must be served and filed at least  7 calendar days before the hearing and a separate statement of undisputed material facts must be included.
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 SEQ CHAPTER \h \r 1Plaintiff herein submits their Separate Statement of Undisputed Material Facts and Supporting Evidence in support of its Opposition to Defendants’ Motion for Summary Judgment.

Issue No. 1: DEFENDANT BREACHED THE WRITTEN CONTRACT ON OR ABOUT ___________ BY __________________________.
Undisputed Material Facts



Supporting Evidence

1. State the undisputed material facts. 


Cite to the evidence such as 









Declaration of __________,









Page 2, line 5, etc. or 









attached Exhibit “1” etc. 

2. 

3. 

4.  

5. 

6. 

7. 

8.  

9. 

Issue No. 2.   AS A PROXIMATE RESULT OF HE BREACH OF THE WRITTEN CONTRACT BY DEFENDANT, PLAINTIFF HAS SUFFERED DAMAGES.
10.

11.

12.  

13. 

14.  

15. 

16. 

17. 

Issue No. 3.  SPECIFY ISSUE NO 3. IN DETAIL HERE.
18. 

19. 

20. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.
Dated________________         
___________________________________________________

                             

  
ANY ATTORNEY OR PARTY
DECLARATION OF 

I, _____________________, declare as follows.


1.   
 I am the Plaintiff in the above-entitled action. I am over the age of 18 years. I have personal knowledge of the facts contained in this declaration, and if called as a witness could and would testify competently to the facts as stated herein.


2.  
I make this declaration in support of my Opposition to Defendant’s Motion for 

Summary Judgment.


3.  
On or about ___________Defendant ___________________ entered into a written 

contract with myself  ___________________concerning ___________________________________. 

A true and correct copy of said contract is attached hereto as Exhibit “1” and incorporated herein by 

reference.


4. 
On or about ________________, Defendant breached the written contract by failing to 

________________________________________________________.


5. 
On or about ____________, I sent a written notice to Defendant informing them that they were in breach of the written contract. A true and correct copy of said notice is attached hereto as Exhibit “2” and incorporated herein by reference. 


6. 
As a proximate result of the actions of Defendant in breaching the written contract, I have suffered damages in the amount of $_____________.

7.
I respectfully request that the Court deny Defendant’s Motion and allow this case to proceed to trial. 

Be sure to modify this to suit your individual situation. Do NOT just use the wording here unless it definitely applies to your particular situation.

I declare under penalty of perjury under the laws of the United States of America and the State of _____ that the foregoing is true and correct and that this Declaration was executed on __________________,at ______________________________, ________.  Write in date you signed Declaration and city and state where you signed Declaration.
Dated________________________

_____________________________________________







NAME OF PERSON SIGNING DECLARATION


You need to state the facts that pertain to your particular situation such as what the Defendant did or did not do that caused you to suffer damages. You need to show some very specific facts in order to defeat the Motion for Summary Judgment. 

Do NOT just use the wording from this sample for this declaration.
PROOF OF SERVICE

I am over the age of 18 and not a party to this action. 


I am a resident of or employed in the county where the mailing occurred; my business/residence address is: ADDRESS OF PERSON SERVING PAPERS. 

On ____________________ I served the foregoing document(s) described as: OPPOSITION TO MOTION FOR SUMMARY JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF ____________; EXHIBITS to the following parties:

NAME AND ADDRESS OF ATTORNEY FOR OTHER PARTY OR OTHER PARTY

[X] (By U.S. Mail) I deposited such envelope in the mail at _______, California with postage thereon fully prepaid.  I am readily familiar with the firm’s practice of collection and processing correspondence for mailing. Under the practice it would be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at _________, California in the ordinary course of business. I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit for mailing in affidavit.



[  ] (By Personal Service) I caused such envelope to be delivered by hand via 
messenger service to the address above;



[  ] (By Facsimile) I served a true and correct copy by facsimile during regular 
business hours to the number(s) listed above. Said transmission was reported 
complete and without error.


I declare under penalty of perjury under the laws of the State of _______ and the United States of America that the foregoing is true and correct.

DATED: ______________ 


_____________________________________________







SIGNATURE OF PERSON SERVING PAPERS

 SEQ CHAPTER \h \r 1
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